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DISTRICT  OF  CONNECTICUT,    To  ict; 

'     £*J     BE  IT  REMEMBERED,   that  on  the  thirteenth  day  of  July    in  «,. 
'Y-seveuU,  year  of  the  Independence  of  the  United  States  o/aJ^Z 
-J  of  the    said  District,    hathdeposked  iatfais0ffice  ^~J£ 
■  **  .  hereof  he  cl.,m.  as  Author,  in  the  word,  following,  to  wit  . 

cL1abTeSBfj''  f7  :e!U""g  t0  ^  **"  «*»***  ^rlff,  Coroner  and 
Constat.     Bu  .Joseph  BacUs,  Counsellor  at  Law.     In  t;o  Volumes.      Vol.1,' 

b  Conforouy  to  the  act  of  the  Congress  of  the  United  States,  entitled,  «  An 
Ac  or  he  encouragement  of  Learning,  by  seeing  the  Copies  of  Maps,  Chart. 
-i  BOO*,,  to  the  Authors  and  Proctors  of  such  Copies,  during  the  teLs  ^ 

MI  VRV  W.  EDWARDS,  Clerk  of  the  District  of  Connecticut. 

I  m  of  Record,  examined  and  sealed  by  me,  II.  IV.  Edwards,  Clerk  of  the 
iJ:slrict  oj  C  onnectkut. 


R  E  C  O  MM  EA'D.flTIO  JV*. 


/ 1  E  perm  taiisfaction  the  first  Volume  of  «  A  Digest  of  the  Lazes 

-  '  fife,  by  J.  Backus,  esq.     his  acompila 

"°n  llM  '"'  l«bor>  ««<<"  W*  to  me  to  have  been  ,nade  with 

W*  ""''  "b"1 '        '  '   *'**"  »'"><*  "  «  -'*  w</W  A»»,  ,W  tf*  M  are 

W"  o^^Musamossofinjormationrelative 

to  the  Subject*  OH  which  it  treats,  whifh  U  n0t  to  be  found  in  any  other  volume. 

CADWALLADER  D.  COLDEA. 


I  .  :si2. 


RECOMMEND  A  TIONS. 


»e»®©a®»« 


I  HAVE  inspected  a  Treatise  by  Joseph  Backus,  esq.  en- 
titled, "  A  Digest  of  Laws  relating  to  the  Offices  and  Duties 
of  Sheriff,  Coroner  and  Constable ;"  and  am  of  opinion  that 
the  Plan  is  good,  the  Compilation  faithful,  and  that  the  Book 
will  be  useful  to  Magistrates,  to  Gentlemen  of  the  profession  of 
the  Law,  and  to  Ministerial  Officers.  It  contains  much  valu- 
able information  on  the  subjects  above  mentioned,  collected  and 
arranged  with  Order  and  Perspicuity. 

DAVID  DAGGETT. 

January  6th,  1812. 


I  HAVE  inspected  with  much  satisfaction  a  Treatise  by 
Joseph  Backus,  esq.  entitled,  "  A  Digest  of  Laws  relating  to 
the  Offices  and  Duties  of  Sheriff,  Coroner  and  Constable." 
The  subject  appears  to  me  to  be  treated  in  a  manner  very 
judicious,  and  has  great  merit  in  point  of  due  Arrangement 
and  Perspicuity ;  and  have  no  doubt  but  that  it  will  be  found 
not  only  useful  to  Ministerial  Officers,  but  will  also  be  a 
valuable  Acquisition  to  Gentlemen  of  the  Profession  of  the 
Law. 

TAPPING  MEEVE. 

July  8th,  1812. 

\  ->■-.  -a  p  nyy 


ADVERTISEMENT. 


THE  following  Digest  is  compiled  from  English 
elemental^  writers'  Digests,  Abridgments,  and  Reports, 
from  Reports  of  Cases  adjudged  in  the  Supreme  Courts 
of  and  United  States,  and  of  the  States  of  New-York, 
Massachusetts,  and  Vermont;  and  in  the  Superior  and 
Supreme  Courts  of  Connecticut:-  from  books  of  prac- 
tice English  and  American,  and  from  the  Statutes  of 
New-York.  Massachusetts,  Connecticut,  New-Hampshire, 
Vermont,  and  Rhode-Island.  The  Statutes  of  Vermont 
concerning  tlie  office  of  High  Bailiff,  and  of  Rhode-Island 
as  to  those  of  Town  Sergeant   an-  also  included. 

The  forms  of  Returns,  Inquisitions,  Declarations,  Bonds, 
&c  are  some  of  them  framed  from  the  Statutes  of  each  of 
those  States  respectively,  and  others  collected  from  various 
American  and  English  books  of  Precedents  and  Forms 
varied,   however,   in    such    respects  as   the  Compiler  deemed 

expedient. 

report!  have   been   published    in    the    Statei  of  New  -Hampshire  and 
Island.     Since  the  work  was  in  the  press,  the  Author  baa  digested  a  num- 
bci   ,i  ,.,-,.  from   the    Pennsylvania  Reporters,    and   some  from  those  of  more 
I  them  in  the  Addenda  to  I  id  voiunv  . 


ADVERTISEMENT. 

In  a  work  designed  for  use  in  so  many  different  States,  it 
beeame  necessary,  carefully  to  distinguish  between  the  Laws 
peculiar  to  each :  this  the  Compiler  has  done  as  far  as  was 
practicable,  by  digesting  the  Statutes  of  each  respective 
State,  into  a  single  chapter  divided  into  sections,  under 
appropriate  heads. 

In  the  other  parts  of  the  work,  for  the  like  purpose,  the 
Compiler  lias  through  all  the  sections,  introduced  his 
authorities  and  cases  adjudged,  in  the  following  order,  viz. 
first  English,  then  New-York,  then  Massachusetts,  then 
Connecticut,  and  last  Vermont.  He  has  presumed  that  the 
English  Common  Law,  upon  the  subjects  treated  of,  is 
recognized  in  all  cases  where  it  is  applicable,  and  has  not 
been  superceded  by  some  Constitutional  Provision  or  Legis- 
lative Act.  In  the  State  of  New-York  it  is  so  declared  by 
their  Constitution  j  in  the  State  of  Vermont  the  same  is  done 
by  Statute :  the  terms  and  phraseology  of  the  Constitutions 
and  Statutes  of  the  other  States,  authorizing  and  regulating 
the  appointment  of  Sheriffs,  Coroners  and  Constables, 
clearly  demonstrate  that  their  respective  offices,  were  before 
the  existence  of  those  Constitutions  and  Statutes,  well  known, 
and  their  duties  understood  ;  in  fact  they  were  derived  from 
the  Common  Law.  Repeated  adjudications  ot  the  Supreme 
Courts  of  Massachusetts  aud  Connecticut  authorize  the  same 
presumption.  In  digesting  of  Statutes  the  Compiler  has 
introduced  a  narrating,  instead  of  the  enacting  style,  and 
carefully  retained  the  legal  dialect  of  each  particular 
State. 

The  Compiler's  care  to  preserve  the  true  meaning  of  his 
different  authorities,  and  his  intention  of  transcribing  the 
work  himself,  and  in  so  doing  to  endeavour  to  give  it  a 
greater  uniformity  of  style  before  pent  to  the  press,  induced 


ADVERTISEMENT. 

him  at  first  to  copy  from  lii-s  originals  wherever  convenient : 
but  want  of  health  sufficient  for  so  laborious  a  task  in  any 
proper  time,  and  his  inability  to  superintend  the  impression, 
have  in  some  measure  prevented  the  completion  of  his  origi- 
nal design,  and  the  making  those  corrections  he  should  other- 
wise have  done. 

THE  AUTHOR. 
Bridgeport,  slh  September,  1812. 
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BOOK  I. 

OF  THE 

OFFICES  AND   DUTIES 

OF 

SHERIFF,    CORONER   AND    CONSTABLE. 


CHAP.  I. 

Appointment,  and  general  Powers  and  Duties. 

I.  SHERIFF. 

THE  sheriff  is  an  officer  of  very  great  antiquity.     "J™^\ 
According  to  sir  Edward  Coke,  the  name  is  com- The  name, 
pounded  of  two  Saxon  words,  shire  and  reeve.    Shire  J^^6  de 
comes  from  the  verb  shiram  partiri,  to  part;  for  that 
the  whole  realm  is  divided  into  shires.     And  reeve  is 
prafectus,  or  propositus,  so  as  shirieve  is  reeve  of  the 
shire,  prafectus,  satrapia,  provincia,   or    comitatus. 
He  is  called  prefect,  because  he  is  the  chief  officer  How  great  his 
of  the  king  within  the  shire:  for  the  words  of  his  p^e°rr*ty  a,,d 
commission  are,  commissimus  vobis  custodiam  comi- 
tatus nostri,  &c.  We  commit  to  you  the  keeping  of 
our  county  of,  &c.     And  he  has  a  threefold  custody, 
triplicem  custodiam.    First,  vita  justitia,  for  no  suit 
begins,  and  no  process  is  served  but  by  the  sheriff: 
he  is  also  to  return  indifferent  juries  for  the  trial  of 
men's  lives,  liberties,  lands,  goods,  &c.     Secondly, 
vita  legis,  he  is,    after  long  suits,  and  chargeables. 
to  make  execution ;  which  is  the  life  and  fruit  of  the 
'law.     Thirdly,  vita  reipublka.  he  is  principalis  con- 
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wmi.     servatov  pads,*  within  tlie  county,  which  is  the  life 

v""~y^w'    of  the  commonwealth,  rila  reipublica  pax.\    Ue  is 

surceejs  to  called  vice  comes,  i.  e.  vice  comitis,  instead  of  the  earl: 

the  evi."  0t©f  that  county,  who,  in  ancient  time  had  the  regiment 

of  the  county  under  the  king.     For  it  is  said,  that  it 

appeared  by  the  ordinance  of  ancient  kings,  before 

the  conquest,  that  the  earls  of  the  counties  had  the 

guard  and  custody  of  them.     And  when  the  earls  left 

their  custodies  or  guards,  then  Avas  the  custody  of 

counties   committed  to  viscounts,  who  are  therefore 

called  vice  comites,  because  they  supply  the  place  of 

carls  or  counts. 

Ad  otiue  of     31an-ulphus  saiih,Thisoflicc  is judiciaria  dignitas. \ 
high  d.8...ty.  La^pridi^  That  u  is  0jjicium  dignitatis.^  Fortcseue 

saith,  ({nod  rice  comes  est  nobilis  crffieiarius.\\    But  to 

confirm  all  that  hath  been  said  touching  the  point,  and 

to  conclude  the  same,  among  the  laws  of  Edward  the 

j)«rMK;«i  btm  Cmw/fcuot,  I  find  it  thus  recorded:   Ycrum  quod mo  do 

the     Romans, 

xiho  twitad  nvocatiir  comitalustolim  apud  Lritannos  temporibus  Ro- 
i.y  a  dirtoi-ent/nano).J/Jrt  fa  re„no  -isi0  Britannia  vocabantur  consnla- 

:i«me.  a 

I  us,  et  qui  modo  rocantur  rice  comites  tunc  temporis  rice 

consults  rocubantuv:  ilterero  dicebatur  rice  consul  qui 

consule  abscntc  ipsius  vices  supplebat  in  jure  et  info- 

ro.<      Herein  man\  things  are  worthy  of  observation. 

Fit -I, The  aiitiviiiilA  of  counties.  Secondly. That  which 

wc  tailed comilatuw,  the  Romans  more  Iatinly called 

consulutum.    Thirdly,  Whom  the  Saxons  afterwards 

(  alletl  shreworearl.lhcRonianst  alledconsul.  Fourth 

l\.  That  the  sherilVwas  deput y  of  the  consul  or  carl. 

I  Principal  keeptr  of  the  |>eacc. 
I'.j  .,  tin   i  .1.   of  the  Commonwealth. 

i.lici.iiy  dignity. 
In  sffleiaj  dignity. 

I   ml  the  vice  count  is  a  nohle  oflictr. 

«  a  f\illt<l  a  o.uniy,  foNBtrly  aiOOOgthe  Jiritons, in  i\,f 

i.m<  »"i  tfw  Htiuai,  in  Ibis  kimrilom  of  liiit.iin,  were  called  con>ul»hi|>,, 

and  ii..  m-  v.h  i  an  now  called  vi*couutt,  io  ttrote  titnea  were  colled  vice 

•  mis'. I-  ,  bt  «:i»   tiuly  called  vn-f  camal,  h  ho,  the  consul  bftag  ahscut, 

p]  ici   mi  IM  . 
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and  therefore  the  Romans  called  him  vice  consul,  as 
we  at  this  day  call  him  vice  comes.  Fifthly,  That 
the  sheriff  in  the  Romans'  time,  am!  before,  was  u 
minister  to  the  king's  courts  of  law  and  justice,  and 
had  then  a  court  of  his  own,  wliich  was  the  countv 
court,  then  called  curia  consulate,  as  appears  by 
these  words,  ipsius  vices  supplebat  in  jure  et  inforo. 
Sixthly,  That  the  realm  was  divided  into  shires 
and  counties,  and  those  shires  into  cities,  boroughs, 
and  towns,  by  the  Britons;  so  that  king  Alfred's 
division  into  shires  and  counties,  was  but  a  renovation, 
or  more  exact  description  of  the  same. (a) 

Burn  says,  that  the  word  comes,  or  count,  came  first 
into  Europe  out  of  the  eastern  countries,  probably 
from  the  Hebrew  cone  or  cunc,  which  denotes  strength, 
firmness,  or  stability.  And  the  word  county,  in  latin 
comitatus,  seems  to  be  nothing  else  but  a  division,  or 
allotment,  over  which  the  comes  or  count  had  juris- 
diction. And  when  the  counts  or  carls  left  the  custody 
of  the  counties,  then  was  the  custody  thereof  com- 
mitted to  the  viscounts,  or  vice  comites;  so  called, 
because  they  supply  the  place  of  the  comes,  or  earl. 
The  earl  was  otherwise  called  by  the  Saxons,  eorl, 
ealder,  ealderman,  (elder  or  alderman,)  because 
they  were  usually  men  of  age  and  experience,  by  a 
like  derivation  as  that  of  Senatorcs  among  the  Ro- 
mans.^) Agreeably  thereto,  sir  Edward  Coke  further 
says,  that  amongst  the  laws  of  the  same  king,  (Edward 
the  Confessor,)  it  appears  that  those  whom  they 
called  (and  now  we  call)  aldermen  or  carls,  the 
Romans  called  Senutores :  et  similiter,  olim  apud  Bri- 
tones  temporibus  Romauorum  in  regno  isto  Britannia 
vocabantur  Senutores,  qui  posted  iemporibus  Saxonnm 
Tocabantur  JLldermani,  non  propter  alutem  sed  propter 

la)  Irisk  JL  168.  (b)  Burn.  jus.  IV.   173,  113. 
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sapientiam  et  dignitatem,cumquidam  adolescentes  essent 
juris  periti  tamen,  et  hoc  super  experiti.*(cj 

Speed  is,  however,  of  opinion,  that  Alfred  first 
divided  the  kingdom  into  several  counties,  (or  shires,) 
instituted  a  prefect  or  lieutenant  in  every  of  those 
counties,  which  then  were  called  custodes,  keepers ; 
and  afterwards,  comites,  earls,  who  were  to  keep  the 
county  in  obedience  to  the  king,  and  to  suppress  the 
outrages  of  notorious  robbers,  (d) 

The  most  dignified  title  and  office  in  the  kingdom, 
from  the  conquest  to  the  eleventh  year  of  Edward  the 
third,  was  that  of  the  earl  or  count.  Those  in  whom  that 
title  and  office  were  confirmed,  were  of  the  blood  royal, 
and  were  considered  as  the  companions  of  the  king : 
hence  their  name  comites,  companions,  a  comitatu,  or 
as  some  have  it,  comiles  nomen  acceperunt  a  comitando, 
quia  principem  comitarentur  ad  bella  publica  ncgotia, 
ejus  lateri,  semper  Jurentes.j(e)  It  is  also  said,  that 
kings  called  them  companions,  for  that  both  out  of 
their  love  they  will,  and  from  their  knowledge  can, 
and  by  reason  of  their  courage,  (the  true  ground  of 
ancient  nobility,)  they  dare  advise  boldly  and  truly 
upon  every  occasion. (fj 

It  seems  that  carls  or  counts  in  process  of  time,  by 
reason  of  their  high  employments,  and  attendance  on 
the  king's  person,  not  being  able  to  transact  the  bu- 

*  Senators,  and  in  like  manner,  formerly,  among  the  Britons,  in  the 
times  of  t!i<-  Romans,  in  this  kingdom  of  Britain,  those  were  called 
Senator*,  who  afterwimls,  in  the  time  of  the  Saxons,  were  called  alder- 
rnt.'ii,  not  on  account  of  their  age,  but  for  their  wisdom  and  dignity  ; 
when  although  young,  they  were  yet  learned  in  the  law,  and  upon  this 
experienced. 

f  The  connU  received  their  name  from  comitando,  (accompanying,) 
because  they  accompanied  the  pi  'ince  to  wars  and  public  negotiations, 
always  adhering  to  his  side. 

(c)   Inst.    I.    16H.  (rf)  Speed.  4. 

{$)  Coke  IX,  49,  97.  (/)  Dall.  Suet.   1. 
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siness  of  the  county,  were  delivered  of  that  hurden  5  J^^ 
reserving  to  themselves  the  honour,  while  the  lahour 
was  laid  on  the  sheriff:  so  that  now  the  sheriff  does 
all  the  king's  business  in  the  county,  and  though  still 
called  vice  comes,  is  entirely  independent  of  the  earl, 
deriving  all  his  authority  immediately  from  the  king, 
by  whose  letters  patent  the  custody  of  the  county  is 
committed  to  the  sheriff  alone.  (~g) 

Sheriffs  were  formerly  chosen  by  the  inhabitants  of  Their  elec- 
the  several  counties.     In  confirmation  of  which  it 
was   ordained    by   stat.    2S.  Edw.  I.  c.  8.  that  the 
people  should  have  election  of  sheriff  in  every  shire 
where  the  shrievalty  is  not  of  inheritance.    For  an- 
ciently in  some  counties,  the  sheriffs  were  hereditary, 
and  still  continue  in  the  county  of  Westmoreland,  to 
this  day.     The  reason   of   these  popular  elections 
assigned,  is,  that  the  commons  might  choose  such  as 
would  not  be  a  burthen  to  them  :  and  herein  appears 
plainly  a  strong  trace  of  the  democratical  part  of  the 
English  constitution :  in  which  form  of  government 
it  is  an  indispensable  requisite  that  the  people  should 
choose  their  own  magistrates. (/«)     But  the  popular 
elections  growing  tumultuous,    were  put  an  end  to 
by  stat.  9.  Edw.  II.  st.  2.  which  enacted,  that  the 
sheriffs  should  from  thenceforth  be  assigned  by  the 
chancellor,  treasurer,  and  the  judges,  as  being  per- 
sons in  whom  the  same  trust  might  with  confidence 
be  reposed.   Divers  other  statutes  were  past  in  differ- 
ent reigns  on  the  same  subject;  but  the  custom  now  is, 
(and  has  been  at  least  ever  since  the  time  of  Fortescue, 
who  was  chief  justice  and  chancellor  of  Henry  the 
sixth,)  that  all  the  judges,  together  with  the  other 
great  officers  and  privy  counsellors,  meet  in  the  ex- 
chequer on  the  morrow  of  St.  Martin,  and  then  and 
there  the  judges  propose  three  persons  to  be  reported 

is)  Dalt.  Sher.  2.  IX.  Coke,  W.        (A)  Montesq,  Sp.  L.  b.  2.  c  2. 


6  SHERIFF,  CORONER  &  CONSTABLE. 

■nm<     (if  approved  of)  to  the  king,  who  afterwards  appoints 
one  of  them  to  he  shcrifF.(i) 

■Mace  SlierifTs,  by  virtue  of  several  old  statutes,  are  to 
»©•«*.  eontinuc  in  office  no  longer  than  one  year ;  hut  it  has 
Dee n  said,  that  a  sheriff  may  he  appointed  durante 
bene  pioetto,  or  during  the  king's  pleasure;  and  so  is 
the  form  of  the  royal  writ,  fjj  Therefore,  till  a  new 
sheriff  be  named,  his  office  cannot  be  determined, 
nuless  by  his  own  death,  or  the  demise  of  the  king; 
in  which  last  case,  it  was  usual  for  the  successor  to 
send  a  new  writ  to  the  old  sheriff:  but  now,  by  the 
I.  Ann,  st.  1.  e.  8.  all  officers  appointed  by  the  preced- 
ing king,  hold  their  offices  for  six  months  after  the 
king's  demise,  unless  sooner  displaced  by  the  suc- 
cessor. No  man  who  has  served  the  office  of  sheriff 
for  one  year,  can  be  compelled  to  serve  the  same 
again,  within  three  years  after. (fe) 

Office  cannot     The  office  of  sheriff  eannot  be  apportioned  or  di- 
U  divided.     vide<1 .  and  t}lcrefore  when  the  king  appoints  a  sheriff 

durante  bene  placito,  he  cannot  determine  it  in  part, 
as  for  one  town,  or  any  other  part;  neither  can  he 
abridge  the  sheriff  of  any  thing  incident  or  belonging 
to  his  office;  for  the  office  is  entire,  and  so  it  must 
continue  for  the  whole  county  without  any  fraction  or 
diminution,  except  it  he  by  act  of  parliament,  or  that 
Jhc  king  shall  constitute  a  new  town,  &c.  a  county  of 
ilM-lf,  and  shall  there  appoint  a  sheriff  with  all  things 
belonging  to  that  office,  within  the  same  town,  Kv. 
Neither  can  the  office  of  sheriff  be  determined,  nor 
any  part  (hi -rcof.  without,  and  until  a  new  sheriff  is 
appointed  and  qualified  to  exercise  the  office  for  the 
MM  county. (/) 

!.!    Com.    I.    333,   340,    341. 
(j)   Dull.  Sher.   8. 
(<)  HI.  Com.  I.  .'H2,  34.3. 
(/)   Dult.  Slier.  0,  7.      Coke   IV.  33. 
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The  sheriff,  as  his  name  imports,  is  the  keeper  or  ^^ 
governor  of  the  county :  his  patent  is  commissimus  Itbi  His  charge. 
cuslodiam  comitates,  therehy  lie  has  the  keeping  of 
the  king's  rights  within  the  county,  and  also  the 
keeping  of  the  peace.  As  the  keeper  of  the  king's 
peace  both  by  common  law  and  by  special  commission, 
he  is  the  first  man  in  the  county,  and  superior  in  rank 
to  any  nobleman  therein,  during  his  office.  He  may 
apprehend  and  commit  to  prison  all  persons  who  break 
the  peace,  or  attempt  to  break  it :  he  may,  and  is 
bound  ex  officio,  to  pursue  and  take  all  traitors, 
murderers,  felons,  and  other  misdoers,  and  commit 
them  to  gaol  for  safe  custody;  he  is  also  to  defend 
his  country  against  any  of  the  king's  enemies  when 
they  come  into  tlte  land ;  and  also  against  any  rebel- 
lion, insurrection,  or  riotous  assembly  of  the  people  ; 
and  for  this  purpose,  as  well  as  for  keeping  the  peaee 
and  pursuing  felons,  he  may  command  all  the  people 
of  his  county  to  attend  him,  which  is  called  the  posse 
comitatus,  or,  power  of  the  county.  And  this 
summons  every  person  above  fifteen  years  old, 
and  under  the  degree  of  a  peer,  is  bound  to  attend 
upon  warning,  under  pain  of  fine  and  imprison- 
ment, (m) 

To  justify  the  sheriff'  in  arresting  a  man  on  the 
suspicion  of  felony,  there  must  have  been  a  felony 
actually  eommitted.(») 

Whenever  the  sheriff  or  other  officer  may  take  the  Way  arrest  & 
posse  comitatus,  or  has  authority  to  execute  the  king's fenders iWue\, 
process,  or  to  apprehend  felons,   rioters,    or  other  resisted  m  ex - 

ir  eculioaol.&r, 

breakers  of  the  king's  peace,  if  the  sheriff  or  other 
officer  finds  resistance,  it.  seems  he  may  arrest  and 
imprison  all   such   offenders :    and   whensoever  the 

O)  Da1t.  Sher.  5,  355,  26,  "■'!,    Bt.  Com.  I,  343,  31  i, 
(a)  Daft  Sher,  8.8. 
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sheriff,  sheriff  shall  take  the  posse  comitatus  with  him, 
r^J  though  without  sufficient  cause,  yet  his  servant  or 
any  other  person  may  justify  the  same  by  the  sheriff's 
command;  for  such  their  doing  was  by  authority. 
And  whensoever  the  party  against  whom  any  lawful 
process,  writ,  or  warrant  is  granted,  shall,  after  he 
is  arrested,  or  other  execution  of  such  warrant  be 
done,  make  resistance,  or  shall  make  an  assault  upon 
the  officer,  the  officer  may  justify  the  beating  of  him* 
and  of  all  others  who  shall  disturb  the  officer  in  the 
execution  of  such  process,  writ,  or  warrant,  and  may 
imprison  him  or  thcm.(o) 

H *  duty  as      as  the  king's  bailiff,  it  is  the  duty  of  the  sheriff 

king's  baihir.    .  .         . '      ,        _  ,.       ,  .  . ,.  .     ,  ,     ,     .,.     .   , 

to  preserve  the  rights  ot  the  king  within  his  bailiwick, 
for  so  his  county  is  frequently  called  in  the  writs ;  a 
word  introduced  by  the  princes  of  the  Norman  line,  in 
imitation  of  the  French,  whose  territory  was  divided 
into  bailiwicks,  as  that  of  England  into  counties.  He 
must  seize  to  the  king's  use  all  lands  devolved  to 
the  crown  by  attainder  or  escheat;  must  levy  all  fines 
and  forfeit  ures ;  must  seize  and  keep  all  waifs,  wrecks, 
or  estrays,  and  the  like,  unless  they  be  granted  to 
some  subject;  and  must  also  collect  the  king's  rents 
within  bis  bailiwick,  if  commanded  by  process  from 
the  exchequer.  Hfl  is  bound  to  execute  all  process 
Imrfag  from  the  king's  courts  in  criminal  matters; 
be  unvsis  and  imprisons;  he  returns  the  jury;  he  has 
the  custody  of  Hie  delinquent ;  and  executes  the  sen- 
tence of  the  court  though  it  extend  to  death  itself.(p) 

U.a  peace  At  common  law  i lit*  sheriff  may  commit  any  one 
Iniau  allrnui  or  breach  oldie  peace  in  his  presence. (7) 
Such   pci  -oils   as  lie  nuiy    apprehend  on  suspicion  of 


(o)  Dftlt.  Slier.  3C. 
(p)  111.  (on..  1    SU. 
(i)  Fit*.  N.  U.  81. 
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treason  or  felony,  upon  fresh  suit,  or  hue  and  ery,     sheriff. 
he  may  commit  to  gaol.     But  of  his  own  authority 
he  may  not  arrest  any  man  upon  suspicion  of  felony, 
unless  a  felony  he  in  fact  committed,  and  he  suspects 
the  person  whom  he  arrests,  (r) 

By  the  common  law,  the  sheriff  is  the  same  officer  Duty  asami- 

„  „  .       .      .  .  _,,  .    ,  ,      .     ,     nister  of    th« 

to  the  court  of  king's  bench,  as  the  constable  is  tacourls% 
the  justices  of  the  peace.(s)  Courts  considering  the 
nature  of  the  sheriffs'  office,  will  never  give  the  law 
a  rigid  construction  against  them,  where  they  have 
acted  intentionally  right,  though  by  an  inadvertence 
to  the  letter  of  the  law  their  conduct  was  wrong  :  as 
where  one  in  execution  break  the  prison  and  ilee  into 
another  county,  and  the  sheriff,  on  fresh  pursuit 
retake  him,  if,  before  action  brought,  it  be  no  es- 
cape, (t) 

If  the  sheriff,  under  sheriff,  or  other  officer,  who^81^^- 
has  the  execution  of  process,  is  slain  in  doing  his  execution  of 
duty,  it  is   murder  in  him  who   kills  him,  though miulI^. 
there  was  no  former  malice  between  them  ;  nor  shall 
the  offender  take  any  advantage  from  any  mistake  or 
error  in  awarding  the  process,  any  more  than  a  sheriff 
who   suffers  any  prisoner  to  escape  shall  take  such 
advantage ;  (u)  but  though  the  sheriff  is  thus  favoured 
and  rcspeeted  in  the  lawr,  yet,  for  not  observing  the 
order  of  law  in  executing  a  condemned  malefactor, 
he  shall  be  guilty  of  homicide,  (y) 

But  where  the  sheriff  upon  a  bill  of  Middlesex, 
made  his  precept  to  the  bailiff  of  Westminster,  to  ar- 
rest J.  Ferris,  kt.  where  in  truth  he  was  not  a  knight 

(r)  Comp.  Slier.  7. 

(s)  Salk.  Rep.  I.  175,  380. 

(0  Comp.  Sher.  9,   10. 

(«)  Cro.  Jac.  280. 

(o)  Comp.  Sher.  14. 
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*Uz*,rr.     but  a  baronet,   it  was  held  not  a  good  warrant;  and 

^^    the  deputy  bailiff  being  killed  by  sir  John's  servant, 

it  was  not  found  murder  in  the  servant,  who  was 

acquitted  on  account  of  the  defect  of  the  warrant,  (w) 

To  serve  At  the  commencement  of  civil  causes,  the  sheriff 

writs, ,tom-  is  t0  serve  tue  >vrit,  to  arrest,  and  take  bail;  when 

the  cause  comes  to  trial,  he  must  summon  and  return 

the  jury;  when   it  is  determined,  he  must  see  the 

judgment  of  the  court  carried  into  execution,  (x) 

Hasuaderhim  rj*Q  pOV£orm  the  various  duties  belonging  to  his 
Peers'.'  er'°r  office,  the  sheriff  has  under  him  many  inferior  officers ; 
an  under  sheriff,  who  is  a  general  deputy;  bailiffs,  (or 
special  deputies,)  and  gaoler ;  who  may  neither  buy, 
■all,  nor  farm  their  offices,  under  the  penalty  of  five 
hundred  pounds.  The  under  sheriff  usually  performs 
all  the  duties  of  the  office;  a  few  only  excepted,  where 
the  personal  presence  of  the  high  sheriff  is  neces- 
sary.(y)  The  under  sheriff  possesses  all  the  powers  and 
authority  of  the  high  sheriff,  (in  matters  ministerial,) 
save  only  that  he  cannot  make  a  deputy,  because  it 
implies  an  assignment  of  his  whole  power,  which  he 
cannot  assign  over.  (*) 

M^t  mike  a     jrverv  sheriff,  vearh  before  he  returns  any  writs, 

dcpnlv  of  re-  *  *  *  o,». 

cord  Hi    the  makes  a   deputy  of  record  in  every  of  the  king's 
k.ng'scouru.  courts  .  rf  ^  c\uiat%Vy .  0f  the  king's  bench;  the 

MBUnM  pleas;  and  in  the  exchequer,  to  receive  all 
manner  of  writs  and  warrants  to  be  delivered  to  them. 

Muit  make  &  And  e\«  is  iheriff  of  any  shire  (being  no  city  nor 
bin  for towa  mad;-  shirr)   at   his  rounty  day,  or  within  two 

Smmc  mouths  next  after  he  shall  have  received  his  patent 


f»  Com  p.  Shor.  101. 
(r)  Bt.  Com.  34V. 
(y)  Ibid.   34.'). 
(z)  Salk.  I.  S3,  96. 
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of  his  office  of  sheriffwick,  must  depute,  appoint,  sher-ff. 
and  proclaim  in  the  shire  town  within  this  bailiwick, 
four  deputies  at  least,  dwelling  not  more  than  twelve 
miles  distant  one  from  another,  (within  the  county 
where  he  is  sheriff,)  under  the  penalty  of  five 
pounds  for  every  month  he  shall  lack  such  deputy  or 
deputies.  And  every  of  the  said  deputies  so  appointed 
and  proclaimed,  may  in  the  sheriffs  name  make  re- 
plevies and  deliverance  of  distresses,  in  such  form 
and  manner  as  the  sheriff  may  and  ought  to  do.  And 
the  sheriff  may  make  his  under  sheriff,  bailiff,  and 
deputies,  without  any  deed  or  Avriting.  (a) 

Every  under  sheriff,  deputy,  bailiff,  and  clerk  of  Under  sheriff, 

,  ,.  ,         _  deputy,   kc. 

every  sheriff,  must  be  sworn  according  to  the  lormmustbe  sworn. 
by  law  prescribed,  before  the  justices  of  assize,  or 
one  of  them,  of  the  same  circuit,*  or  before  the  keeper 
of  the  rolls,  or  two  justices  of  the  peace,  quorum 
unus,  of  the  same  county  whereof  the  said  under 
sheriff,  deputy,  bailiff,  or  other  officer  shall  be.  (6) 

And  the  act  and  deed  of  the  under  sheriff  or  his  Sheriff  an- 
deputy,  in  the  name  of  the  sheriff  shall  charge  the  actsofhis°n. 
sheriff,  and  for  their  act  the  sheriff  shall  be  amerced,  dersne"ff»&c 
and  none  other. (c) 

The  under  sheriff  in  ancient  times  was  called  senes  Under  sheriff. 
challus  vice  comites,  and  in  the  st.  of  W.  2.  ch.  39. 
is  first  called  under  sheriff,  (d) 

These  under  sheriffs  have  at  this  day  to  them  com-Hlschars- 
mitted  by  the  high  sheriff,  the  whole  or  most  part  of 
exercising  and  executing  of  the  office  of  the  high 
sheriff,  and  may  be  called  the  sheriffs'  general  depu- 

(a)  Dalt.  Sher.  456,  457. 

(b)  Ibid.  453. 
(r)  Ibid.  455, 
(rf)  Ibid, 
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tics.  And  accordingly  by  the  book  20.  H.  7.  the  under 
sheriff  is  said  to  be  but  the  high  sheriff's  deputy 
or  bailiff,  and  one  who  uses  and  occupies  the  place  or 
office  in  right  of  the  high  sheriff,  and  does  all  things 
in  the  name  of  the  high  sheriff.  (<•) 

If  it  shall  conic  to  issue  whether  he  that  made  the 
array  be  under  sheriff  or  not,  this  shall  be  tried  by 
the  county ,  and  not  by  the  examination  of  the  officer : 
and  ihe  array  impannelled  and  returned  by  the  under 
sheriff  in  the  name  of  the  sheriff,  shall  bind  the 
sheriff.  (J) 

And  if  a  return  made  by  the  under  sheriffbe  denied, 
that  shall  be  tried  by  the  under  sheriff;  and  the  high 
sheriff  cannot  disavow  the  same,  if  he  confess  him  to 
be  his  under  sheriff.  (£) 

If  any  under  sheriff  make  a  return,  whereupon  an 
amercement  shall  be  inflicted,  it  shall  be  upon  the 
high  sheriff.  He  shall  be  amerced,  for  the  return 
is  made  expressly  in  his  name,  lint  if  it  be  a  lalsc 
return,  whereupon  an  action  of  deceit  lieth,  in  that 
case  it  nay  be  brought  against  the  under  sheriff,  (/i) 

\n  under  sheriff  took  goods  on  nji.  fa.  and  did  not 
sell  them  for  half  their  value:  and  upon  motion,  it 
appeared  to  the  court*  that  he  had  persuaded  the  jury 
to  undervalue  the  goods,  and  according  to  his  persua- 
sion, (lie  jurj  appraised  them  for  the  sum  at  which 
ihc\  were  SO  appraised.  The  court  held  that  this 
was  a  threat  oppression*  and  thereupon  ordered  an 
indtrtf  n<  against  the  shrriff.(i) 

(.■)  D.:t.  Bher.  455,  456. 
(/)  ll)i<l.  466. 
|      Ibid  I  16      Co.  IX.  31. 
(A)  Ibid.  456.     Dr.  i.  St.  134. 
(/)  Ibid.  530. 
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The  sheriff  in  appointing  his  under  sheriff,  cannot     sheriff. 
restrict  his  power  or  authority ;  for  it  is  essentially  under  sher- 
incident  to  a  deputy  to  have  as  full  power  to  do  any  jjjjjfjj^ 
act  or  thing  as  his  principal :  and  if  his  principal stricted. 
make  him  covenant  that  he  will  not  do  any  particular 
thing  which    his  principal  may  do,  the  covenant  is 
void  and  repugnant.     And  though  the  under  sheriff 
must  act  in  the  name  of  the  high  sheriff,  hecause  the 
writs  are  directed  to  him,  and  for  other  reasons,  yet 
any  other  deputy  may  act  either  in  his  own  name  or 
in  the  name  of  his  principal.     And  though  a  deputy 
cannot  make  a  deputy,  yet  he  may  empower  another 
to  do  a  particular  act :  (such  as  to  serve  a  writ,  exe- 
cute a  warrant,  make  an  arrest,  and  the  like.)  (J) 

The  sheriff  may  also  constitute  as   many  otherSheriff  may 

in  cik  6     tinv 

deputies  as  he  may  think  lit,  each  possessing  all  the  number  of  de- 
powers  of  the  sheriff  as  a  ministerial  officer.(fc)  AtPut,es* 
common  law  the  sheriff  is  not  more  limited  as  to  the 
number  of  his  deputies,  than  he  can  limit  their  powers 
while  in  office.  His  power  of  appointing  deputies 
results  from  the  nature  of  his  office,  so  far  as  it  is 
ministerial :  and  in  that  respect  only  can  he  depute 
any  to  act  under  him.  All  officers  whose  power  and 
authority  are  merely  ministerial,  may  at  common  law 
act  by  deputy.  (I) 

l>ul  ton  says,  although  the  king  by  his  letters  pa- 
tent granted  to  the  sheriff  custodiam  comitatus  without 
any  express  words  to  make  a  deputy,  yet  hath  the 
sheriff  power  to  make  a  deputy  or  under  sheriff,  who 
may  execute  all  the  ministerial  parts  of  the  office. 
But  such  deputy  hath  not,  nor  ought  to  have  any 
estate  in  the  office,  but  is  only  a  shadow  of  the  officer, 

(j)  Salk.  I.  95,  96. 
(*)  Ibid. 

(/)  Dalt.  Sber.  3.    Salk.  I,  95,  96. 
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sheriff,  and  doth  all  things  in  the  name  of  the  officer  himself, 
and  for  whom  he  must  answer.  And  though  the 
sheriff  can  neither  limit  nor  ahridge  the  power  of  his 
deputy  while  in  office,  yet  he  may  revoke  such  deputa- 
tion at  pleasure;  the  deputy  holding  his  office  hy  no 
more  permanent  tenure  than  the  will  of  the  sheriff. 
And  as  the  sheriff  may  make  as  many  deputies  as  he 
pleases,  and  dismiss  them  whenever  he  wills  to  do  it, 
so  he  may,  if  he  finds  himself  equal  to  the  task, 
execute  it  wholly  hy  himself.  (t») 

H«  the  ens-  The  sheriff  has  also  the  custody  of  all  the  common 
^n  pa'0i7m'  gaols  in  the  county,(n)  and  appoints  gaolers  to  each, 
who  arc  his  servants,  and  for  whose  conduct  he  is 
responsible.  The  husiness  of  the  gaoler  is  to  keep 
Baft  all  persons  committed  to  him  by  lawful  warrant; 
and  if  I  hey  suffer  any  such  to  escape,  the  sheriff  must 
answer  it  to  the  king,  if  it  he  a  criminal  matter,  or 
in  a  civil  cause,  to  the  party  injured,  (o) 

It  is  meet,  says  Dalton,  for  the  high  sheriff  to  take 
good  security  from  his  under  sheriff  and  other  officers, 
before  he  trust  them  with  their  offices.  And  for  this, 
commonly  the  high  sherifftakes  bonds  from  the  under 
sheriff  and  friends,  and  also  of  his  bailiffs  and 
gaoler.  (/») 

A  bond  from  a  deputy  to  save  harmless  the  sheriff 
from  ;ill  crapes  of  persons  arrested  by  such  deputy, 
is  good  :  but  ;i  bond  or  covenant  to  the  sheriff  from 
his   deputy,  that   he  will  not  serve  executions  above 

jo  without  his  special  warrant,  is  void  ;  but  though 
-.mh  covenant   is  void  in  law.  >et   the  bond  may  be 


(*)  Dalt  Bher,  :),JU, 
rid.  3. 

(,.)  HI.  Com.  I.  346, 

,  i  i '..t.  shu.  145. 
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good  for  the  rest  of  the  covenants  which  are  agreeable    j?)*^ 
to  law.  (g) 

The  hich    sheriff  can   appoint  no  more  than  oneCa»  appoint 

°  wwn  "°    more  tfian 

under  sheriff  extraordinary.  The  case  was  trespass  one  under 
for  taking  and  carrying  away  an  anchor:  judgment*1'*' j1*,.*"1'*" 
by  nil  dicit,  and  a  writ  of  enquiry  awarded  ;  executed 
before  two  under  sheriffs  extraordinary,  appointed  by 
deputation  under  the  hand  and  seal  of  the  high  sheriff, 
and  a  motion  to  set  aside  the  inquisition,  because  the 
sheriff  cannot  appoint  two  persons  to  take  an  inquest. 
By  the  court— —There  is  no  instance  of  the  sheriff's 
deputing  two  under  sheriffs  extraordinary  to  take  an 
inquest:  for  if  the  high  sheriff  may  appoint  two,  he 
may  appoint  twenty  or  more,  if  he  can  exceed  one. 
Let  the  inquisition  be  set  aside,  (r) 

Where  a  special  bailiff  is  nominated  by  the  plain- 
tiff or  his  agent,  the  sheriff  is  not  bound  to  return  the 
writ,  (s) 

And  if  the  sheriff  appoint  a  special  bailiff  at  the  Not  charge- 
plaintiff's  request,  such  plaintiff  cannot  rule  the  sheriff^  sepec°ia|  5^' 
to  return  the  writ.     The  acts  of  the  bailiff  so  ap-liffsaPP°i,)led. 
pointed  are  the  acts  of  the  plaintiff  himself,  and  the  plaintiff. 
court  will  not  call  on  the  sheriff  to  return  the  writ 
in  such  cases.  (£) 

But  though  the  sheriff  appoint  special  bailiffs  toButisrcspon- 
arrest  the   defendant  at  the  plaintiff's  request,  the  j^n([°nt  lah" 
sheriff  is  responsible  for  the  defendant  after  the  arrest  ter  eonuuit- 
made ;    and  the  defendant  is  in  actual  custody  inmu' 
prison,  though  he  gave  bail  on  the  arrest  made  by 
the   special  bailiff,  and  was   committed  in  another 

(<l)  Bac.  Abr.  TV.  438.   Dalt.  Sher.  445. 
(»•)  Wils.  II.  378. 
(0  Bl.  Rep.  II.  952. 
It)  Ter.  Rep.  IV.   119, 
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sheriff.     6Uit  ;  but  while  so  in  custody,  is  surrendered  by  Lis 
""^Y^    bail,  in  the  suit  on  which  he  was  arrested  by  the 
special  bailiff,  (u) 

Liability  for  Though  the  sheriff  may,  by  construction  of  law,  be 
late  violated "liable  for  the  penalty  of  a  statute  violated  in  fact  by 
by  his  deputy,  his  depu(v>  wiierc  t\ie  uords  0f  the  act  are,  «  that 

no  sheriff,  under  sheriff,  or  bailiff,  shall  carry  the 
party  arrested  to  prison  within  twenty  four  hours," 
&c.  and,  "  that  every  sheriff,  under  sheriff,  bailiff,  &c. 
shall  forfeit  £  30  for  every  such  offence,"  yet  the 
sheriff  and  his  deputy  cannot  both  be  compelled  to 
pay  such  penalty:  but  the  plaintiff  has  his  election  to 
sue  the  sheriff  for  the  act  of  his  deputy,  or  the  deputy 
for  his  own  act.  And  when  such  plaintiff  has  made 
his  election  to  obtain  the  penalty  from  one  of  them, 
he  cannot  recover  against  the  other.(r)  But  the  court 
w  ill  not  before  trial,  on  motion,  stay  the  proceedings 
against  the  deputy,  because  the  plaintiff  is  prosecuting 
the  sheriff  for  the  same  penalty,  (re) 

In  an  action  of  trespass  against  the  sheriff  for  the 
wrongful  act  of  his  bailiff,  it  is  not  enough  to  prove 
him  a  general  bailiff,  and  that  lie  had  given  a  bond  of 
indemnity  to  the  sheriff  as  such,  together  with  prov- 
ing a  copy  of  the  warrant  under  which  he  entered  and 
seized  the  plaintiff's  goods;  but  the  privity  between 
such  bailiff  and  the  sheriff  must  be  established,  in  the 
particular  transaction,  on  the  best  evidence,  by  prov- 
ing the  original  warrant  of  execution  directed  by 
the  sheriff  to  such  bailiff;  or  at  least,  by  proving 
such  notice,  to  produce  it,  as  it  >\ill  in  case  of  non 
production,  let  in  secondary  evidence  of  its  con- 
tents.^) 

(,/)  Ter.  Rep.  VIII.  506. 

(v)  Ibid.  I!.  712. 

(»)  Ibid.  5l«. 

(0  Ter.  EUp.  VII.  1 13. 
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If  a  rule  be  obtained  against  a  sheriff  to  return  a     »»*"». 
Writ,  service  on  the  under  sheriff's  agent  in  town  is  not  service  on  aa 
sufficient ;  for  if  the  rule  were  served  even  in  the  cases  JJJSjJ,*  'J^ 
of  London  and  Middlesex  and  Surrey,  any  where  but  at  sufficient. 
the  office,  the  service  would  be  bad.     Besides,  as  six 
days  are  only  given  after  the  service  of  the  rule  to 
return  the  writ,  it  would  be  impossible  to  obey  it,  in 
distant  counties,  if  service  on  the  agent  were  suffi- 
cient^?/) 

If  a  sheriff  is  not  liahle  to  be  called  upon  to  return 
process,  unless  within  six  lunar  months  after  the 
expiration  of  his  office,  the  day  in  which  he  goes  out 
of  office  is  to  be  reckoned  as  part  of  the  six  months.(s) 

If  a  sheriff  levy  under  a  fieri  facias,  he  is  entitled  Entltled  t0 

^  J         <J  poundage  af- 

to  poundage,  though  the  parties  compromise  before  ter  a  levy, 
he  sells  any  of  the  defendant's  goods;  and  if  after  compromise?5 
such   compromise,  either   party  rule  the  sheriff  to 
return  the  writ,  the  court  will  discharge  that  rule, 
with  costs  to  be  paid  by  the  party  obtaining  it. (a) 

The  sheriff  may  sue  on  a  bail  bond  in  a  different  May  sue  on 
court  from  that  in  which  the  original  action  was ;  for  different 
though  the  assignee  of  the  sheriff  must,  by  statute court* 
IV.  Ann.  c.  16.  s.  20.  which  gives  him  the  right  of 
action,  sue  upon  the  bail  bond  in  the  court  where  the 
original  action  was  brought;  yet  no  such  restriction  is 
imposed  upon  the  sheriff  himself,  who  does  not  sue  by 
virtue  of  that  statute,  but  by  the  common  law. (6) 

No  action  can  he  maintained  against  the  sheriff  for 
not  assigning  a  bail  bond,  if  the  bond  be  cancelled  on 


(i/)  Hen.  Black.  I.  631. 
(a)  Doug.   I.  419. 
(«)  Ibid.  4G'2. 
(/A  Ter.  Rep.  V.  470. 

or.,  t.  * 
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max*,     the  defendant's   returning  into   custody  before    the 
v^^v^'    return  of  the  writ.(c) 

jtfut  make        If  a  writ  directed  to  a  sheriff,  be  delivered  to  him, 
return  on  uritandbv   him  executed  while  in  office,  he  must  make 

executed  bv  *  ' 

him,  though  his  return   on   the  same:    and  if  his  term  expires 
offiS  heibre  before  the  return  day  of  the  writ,  deliver  it  over  to 
return  <iay.    thc  new  sheriff,  who  must  at  the  return  day,  return 
the  writ  with  the  old  sheriff's  return  thereon. ((f) 

.Must  com-  If  upon  ji.  fa.  the  sheriff  seize  goods,  and  he 
Soils  "m""  return  that  goods  to  such  a  value,  remain  in  hi» 
rr.enced,  tho',  hands  for  defect  of  buyers,  and  he  is  removed,  yet 
he,  and  not  the  new  sheriff,  is  to  proceed  in  the  exe- 
cution. For  execution  being  an  entire  thing,  he  who 
begins,  must  end  it :  and  having  once  seized  goods 
under  it,  may  proceed  to  make  sale  of  them,  and  that 
without  any  new  authority  therefor,  and  the  sale  will 
be  good :  and  if  he  neglect  to  proceed  in  executing  a 
writ,  the  execution  of  which  he  had  begun  before  his 
removal,  he  will  be  liable  to  the  plaintiff  for  such  ne- 
glect, as  though  he  had  not  been  removed.(c) 

New  sheriff        After  the  sheriff  has  taken  the  oath  for  the  due 
tvom  owfau  execution  of  his  office,  and  the  writ  of  discharge  is 
prisoners  and  delivered  to  his  predecessor,  the  new  sheriff  must  re- 
dVnturcf&c"  ceive  from  the  old  sheriff  all  his  prisoners,  (which 
are  in  gaol,  by  their  names.)  and  all  his  writs,  pre- 
cisely by  view  and  by  indenture  to  be  made  between 
the  old  and  the  new  sheriffs:  in  which  indenture  all 
the  causes  which  the  old  sheriff  Iras  against  every 
prisoner  nni^t  be  set  forth,  and  delivered  at  the  peril 
of  the  old  sheriff;  for  the  new  sheriff  need  not  take 
notice  of  any  who  is  omiKcd    and  left   out  of   (he 

(r)Tcr.  Rep.  VI  I.  I 'J  J. 
{(I)  Boat.  IV.  604. 

..Ik.  1.  3Ji.     Cro.  Jack.  73. 
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indenture,  for  with  such  he  is  not  chargeable,  but     "J™?* 
the  old  sheriff  only.(/) 

If  the  sheriff  at  the  time  of  his  death  has  different  if  sheriff  die, 

.„, .  .  ,   new  one  must 

persons  in  execution,  when  a  new  slierin  is  appointed,  takc  noljce  al 
and  has  taken  upon  him  the  office,  he  must  at  Mi1"8***1  of  ali 

*  executions, 

peril,  take  notice  of  all  the  executions  against  every  Sec. 
person  whom  he  finds  in  gaol,  and  that  necessarily, 
for  there  is  no  one  to  make  delivery  or  give  notice. 
And  he  is  not  liable  fop-detaining  them  until  he  can 
have  proper  notice  of  all  such  executions.  And  if  in  the 
interim,  between  the  death  of  a  sheriff  and  the  ap- 
pointment of  his  successor,  one  who  is  in  execution 
breaks  prison  and  goes  at  large,  it  is  no  escape;  for 
in  such  instances  the  prisoners  are  in  the  custody  of 
the  law,  and  they  are  still  in  execution,  though  with- 
out the  limits  of  the  prison,  and  may  be  taken  at  any 
time  after.  f g ) 

A  sheriff  or  other  officer  in  the  due  execution  of  the  in  execution 
law  need  not  fly  to  the  wall  though  attacked,  but  may  ngg^nof1", 
use  all  necessary  force  to  enable  him  to  perform  his  to  the  wall. 
duty;  and  if  killed  in  so  doing,  it  is  murder,  though 
the  process  he  is  executing  is  apparently  erroneous.(/i) 
And  if  such  officer,  being  resisted  in  attempting  to 
make    arrest,    or  retaking   one  who  had  escaped, 
though  on  civil  process,  unavoidably  kills  the  party, 
it  is  not  felony. (?) 

The  sheriff  is  responsible  for  his  officers,  as  well  in  !s  responsible 

*.  for  acts  of  hie 

trespass  as  case;  and  where  a  trespass  has  been  com- officers,  fcc. 
mitted  by  a  sheriff's  officer,  by  colour  of  his  office, 
whether  under  sheriff,  general  or  special  deputy,  the 
party  injured  may  have  his  action,  either  against  the 

(/)  Dalt.  Sher.  15. 

(?)  Cok.  111.72. 

(h)  Co.  X.  68.     Hawk.  P.  C.  I.   129. 

(?)  Hawk.  P.  C.  I.  107.    H.  P.  C.  494. 
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sheriff,  sheriff  or  his  deputy:  as  in  the  ease  of  taking  the 
goods  of  a  stranger,  or  arresting  one  person  instead 
of  another;  and  so  he  may  upon  a  voluntary  escape  by 
the  deputy,  and  for  his  embezzling  a  writ.  But  when 
the  injury  results  from  a  mere  nonfeasance  or 
neglect,  the  action  lies  against  the  sheriff  only. f] ) 

01.1  sheriff        Tne  old   sheriff  may  execute  his  office  until  his 

may   execute        ,        _•  _.  _       *  _,  . 

his  office  un-writ  of  discharge  be  delivered  unto  him,  or  into  the 
t'i>  &c.  clerk's  office  of  the  city  or  county  of  which  he  is 

sheriff.  And  any  official  act  commenced  by  him  after 
being  so  discharged,  is  void;  yet  if  he  has  executed 
any  writ,  which  remains  in  his  hands  not  returned 
when  he  is  discharged,  such  writ  must  be  returned 
in  his  name,  but  endorsed  by  the  new  sheriff:  but  if 
there  has  been  no  execution  of  the  writ  by  the  old 
sheriff,  the  return  must  be  in  the  name  of  the  new 
sheriff,  (k) 

in  New-Yoik     In  the  state  of  New-York,  an  execution  directed 

«|a'V&c.arreSt "t°  tne  coroner>  may  issue  against  the  body  of  the 
sheriff.  He  is  not  privileged  from  arrest  and  impris- 
onment. The  statutes  containing  no  provision  for  the 
ease,  it  is  left  as  it  was  at  the  common  law.  He 
cannot  be  committed  to  the  gaol  whereof  he  is  keeper. 
By  so  doing,  the  coroner  is  liable  for  an  escape.  But 
he  may  make  his  own  house  or  any  other  place  in  the 
county,  a  prison.  And  whenever  the  body  of  the 
sheriff  ii  arrested  by  the  coroner,  he  must  find  some 
oilier  place  within  the  county  than  the  common  gaol, 
to  conline  his  prisoner.(a) 

If  a  sheriff  summon  a  jury,  and  before  the  return 

day  of  the  raiirr,  goes  out  of  office,  he  is  entitled  to 

0)"Salk.  1. 18.    BLRep.IT.  83.    Wils.  III.  309.    Doug.  Ul.     Cro. 

I-.li/.  17.S. 

(*)  Dal.  Sbet.   18. 

(»)  Johus.  Rep.  VI.  22.     Leo,  III.  399. 
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the  fees  for  summoning  the  jury,  but  not  for  the  re-    ^^ 
turn  of  the  venive.(b) 

]f  a  sheriff  who  has  taken  bond  with  sureties  forJ^JJ^ 
the  liberties  of  the  gaol  granted  to  a  prisoner  in  cx-ift  torrsmpe, 
eeution,  and  is  sued  for  an  eseapc,  give  notiec  to  thej,^^"^^^ 
sureties,  of  the  suit,  and  they  come  in,  and  the  suit0"     Prison 

•  n»        •  1       1     •         •  i,,"»di  unless, 

is  regularly  defended  by  the  sheriff,  with  their  aid^c. 
and  assistance,  and  a  recovery  is  had  against  him 
in  an  action  on  the  uond  against  the  sureties,  the 
record  of  the  recovery  in  the  suit  against  the  sheriff 
is  conclusive  against  the  sureties,  unless  they  can 
show  fraud  or  collusion  between  the  sheriff  and  the 
plaintiff  in  the  action  against  him,  and  the  sureties 
may  not  controvert  the  fact  of  the  escape.(c) 

It  seems  that  a  deputy  sheriff  who  is  plaintiff,  may  deputy  Aw- 
in  certain  cases  serve  his  own  writ.     The  case  was,tiff,   may   in 
that  the  plaintiff  was  a  deputy  of  the  sheriff  of  flwtSShu'SS 
county  of  D.  he  served  the  writ  himself,  but  did  not  writ, 
require  bail.     The  question  was,  whether  there  had 
been  legal  service. 

By  the  court It  appears  from  some  cases  (Cro. 

Car.  416.  19.  Viner,  443,  note.  Moore,  547.)  to  be 
a  doubtful  question,  whether  a  sheriff  can  legally 
serve  a  writ  when  he  is  plaintiff.  In  this  case  the 
writ  was  served  by  a  deputy,  no  bail  was  required, 
and  the  sheriff  returned  the  writ,  and  is  responsible. 
As  the  practice  of  deputing  the  plaintiff  to  serve  his 
own  writ,  has  been  of  long  duration,  it  would  be  go- 
ing too  far  to  say  that  the  plaintiff  cannot  in  any  case 
serve  a  writ  in  his  own  favour.  A  declaration  in 
ejectment  is  always  served  by  the  party  ;  and  where 
the  writ  is  served  without  exacting  bail,  there  can  b» 

(/>)  Johns.  Rep.  VI.  125. 
(c)  lbi<l.  158. 
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sbiriff.     no  oppression,  and  it  is  analagous  to  the  service  of  a 
declaration  in  ejectment. (d) 

Under  sheriff  An  under  sheriff  may  depute  a  person  to'servc  a 
"cronTodoa  writ  or  d°  a  particular  act.  The  ease  was,  an  action 
paiticuiaract.for  breaking  the  plaintiff's  close.  Plea,  not  guilty. 
On  the  trial  the  defendants  in  justification  of  their 
entry,  offered  in  evidence,  a  writ  issued  in  favour  of  the 
defendant  P.  against  the  plaintiff,  and  offered  to  prove 
that  the  defendant  P.  was  deputed  in  writing  hy  the 
under  sheriff  of  the  county  in  the  name  of  the  sheriff, 
to  serve  the  writ ;  and  that  P.  having  arrested  the  plain- 
tiff, who  escaped,  did,  with  the  assistance  of  the  other 
defendants,  enter  the  plaintiff's  house  to  retake  him. 
The  question  was,  whether  the  deputation  was  valid. 

By  the  Court The  deputation  was  a  sufficient 

authority  to  the  defendant  P.  to  execute  the  writ. 

The  general  maxim,  that  delegated  power  cannot  be 

delegated,  is  correct  when  duly  applied :  for  to  make 

a  deputy  by  a  deputy,  in  the  sense  of  the  maxim, 

implies  an  assignment  of  the  whole  power;  which  a 

deputy  cannot  make.     A  deputy  has  general  powers, 

which  he  eannot  transfer ;  but  he  may  constitute  a 

servant  to  do  a  particular  act.     This  distinction  was 

taken  and  laid  down  by  lord   Holt,  who  gave   the 

opinion  of  the  court  of  k.  b.  in  the  case  of  Parker 

vs.  Lett.   (Id.  Raym.  I.  658.  Mod.  XII.  167.  Salk.  I. 

95.)     In  that  case,  the  steward  of  the  manor  of  Ris- 

wick  made  his  deputy  steward,  who  appointed  under 

his  hand  and  seal,  B.  a  third  person  to  be  bis  deputy, 

to  take  a  particular  surrender,  who  took  it:  and  one 

question  which  arose  on  ejectment*  was,  whether  the 

vurrender  taken  by  the  deputy  of  a   deputy  steward 

was  good.     The  court  held  it  good:  and  said,  that  B. 

(rf)  Johns,  Rep.  IV.  486. 
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was  not  a  deputy  in  the  proper  sense  of  the  term,  since  *"™1™\ 
he  had  power  to  do  only  a  particular  act;  whereas 
a  deputy,  from  the  nature  of  his  deputation,  has 
power  to  do  all  acts.  They  alluded  to  such  a  case  as 
this,  and  said,  it  was  every  day's  practice  for  under 
sheriffs  to  make  hailiffs  to  do  particular  acts ;  and 
they  make  them  hy  virtue  of  their  general  depu- 
tations. The  moment  the  sheriff  made  an  under 
sheriff,  he  of  necessary  consequence  gave  him  power 
to  make  bailiffs.  The  case  of  Leak  vs.  Howell,  (Cro. 
Eliz.  533.)  and  the  cases  there  cited  contain  the  same 
general  doctrine.(e) 

In  the  state  of  Massachusetts,  if  a  defendant  is  In  Massacim. 
misdescribed  as  to  the  place  of  his  abode  in  the  origi-s^tts».not  '*- 

1  .  °     able    in    tres~ 

nal  writ,    which   is  legally  served  upon   him,    and  pass  for  levy- 
judgment  is  rendered  thereon  upon  default,  and  exe-^^*^1* 
cution  issues  in  pursuance  thereof,  and  is  levied  upon  ant  was 
his  goods,  the  ofliccr  who  serves  such  execution  is  notscrn,ecj  \n  tn*e 
liable  in  an  action  of  trespass,  on  account  of  suchon=IDal  Wllt* 
misdescription..    The  officer  is   not  holden  to  look 
beyond  his  execution.     If  with  the  execution  in  his 
possession,  he  finds  within  his  precincts  the  goods  of 
the    defendant,    and  takes  and  sells  them  as  com- 
manded, he  is  not  a  trespasser,  (f) 

Trespass  with  force  and  arms,  lies  against  a  sheriffLiaWe  in  tres- 
for  the  act  of  his  deputy,  in  taking  the  oood9  of  a1)ass  **  the 

r        '   _,  °  to  act  of  his  de- 

stranger  by  the  colour  of  his  office.  The  law  views  puty,  colore 
the  relation  of  a  sheriff  and  his  deputy  in  the  same^"' 
light;  in  official  acts  they  are  not  distinguishable  from 
each  other.  The  office  is  of  the  highest  nature  from 
the  importance  of  the  trusts  confided  to  it,  and  the  great 
power  with  which  it  is  invested.  The  officer  himself  is 
supposed  to  possess  a  respectable  charaeter,corrcspond- 

(<?)  Johns.  Rep.  V.   137. 
(,0M,  T.  R.   I..76. 
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sheriff,  ing  to  the  importance  of  his  trust  and  powers.  Publie 
policy  dictates  that  such  an  officer  should 'be  tmmc- 
diatehj  responsible  for  all  injuries  done  in  the  office  : 
and  that  the  injured  should  not  be  shifted  off  and 
obliged  to  resort  to  his  officers ;  men  appointed  by  him, 
and  who  hold  their  offices  during  his  pleasure,  and 
for  whom  he  has  received  such  security  as  was  satis- 
factory to  him.  The  office  is  one.  The  office  of  sheriff: 
and  so  much  is  it  considered  so,  that  in  the  case  of 
Cameron  and  others,  against  Reynolds,  Cowp.  403. 
it  was  determined,  '*  that  all  actions  for  breach  of  duty 
of  the  office  of  sheriff,  must  be  brought  against  the 
high  sheriff,  though  by  default  of  the  under  sheriff." 
That  such  actions  must  be  brought  against  the  high 
sheriff  as  for  an  act  done  by  him  :  and  if  it  proceed 
from  a  default  of  the  under  sheriff  or  bailiff,  that  is 
a  matter  to  be  settled  between  them  and  the  high 
sheriff.('r) 

Some  actions     If  a  sheriff  be  sued  for  not  assigning  a  bail  bond, 
SsUory!'iffit  is  110t  necessary  that  the  action  should  be  brought 
in  the  county  whereof  he  is  shcriff.(//) 

Some  local.  Some  actions  against  the  sheriff  are  local  and  not 
transitory;  but  where  the  action  arises  partly  from 
matter  of  record,  and  partly  from  matter  in  pacts, 
in  different  counties,  the  plaintiff  may  bring  his  action 
in  either  county  at  his  election.  As  where  a  writ 
ISSUCS  from  the  court  Of  common  pleas  in  the  county  of 

S.  directed  to  the  sheriff,  tVc  of  the  county  of  MP. 
to  be  served  within  said  county  of  M.  and  to  be  re- 
turned before  said  court  of  common  picas,  in  said 
county  of  S.  and  the  plaintiff  will  bring  his  action 
against  the  sheriff  of  M.  lor  a  supposed  misfeasance 
of  his  deputy,  in  neglecting  to  attach  the  goods  of  (he 

(■')  If.  T.  R.  5  30.     DOUg.  40.     Term.  Rep,  II.  145. 
(//)  Ibid.  II.  996. 
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defendant  in  such  writ  of  attachment  named,  he  may    J£"^ 
bring  such  action  against  the  sheriff  in  which  of  the 
counties  he  pleases.(i) 

In  an  action  on  the  case  against  the  sheriff  of  K^^S^TS- 
for  not  returning  an  execution,  and  for  not  paying  «eution  and 
over  to  the  plaintiff  monies  received  by  the  sheriff,  in  "er  monles^i-el 
satisfaction  of  the  execution  after  the  return  day,ceived. 
the  material  facts  were,  That  the  plaintiff  recovered 
a  judgment  against  W>  H.  and  that  an  execution 
issued  on  that  judgment,  May  5th,  1803,  returnable 
in  three  months  j  and  was  in  the  same  month  deliver- 
ed to  the  defendant  to  be  served  :  and  that  on  the  7th 
of  September,  in  the  same  year,  the  return  day  of 
the  execution  being  passed,  the  plaintiff's  attorney, 
J.  B.  esq.  wrote  the  defendant  a  letter,  in  which 
was  the  following  direction :  « as  the  execu- 
tion is  run  out,  and  H.  I  understand  is  a  man  of 
property,  I  presume  the  money  is  ready,  and  wish 
you  therefore,  on  the  receipt  of  this,  to  send  me  the 
balance,  being  260  dollars,  and  38  cents,  as  near  as 
you  can  make  it  in  paper,  by  mail,  and  direct  the 
post  master  at  D.  to  deliver  me  the  letter  immediately 
on  receiving  it."  But  no  letter  from  the  sheriff  to  the 
attorney  was  ever  received  by  him,  or  ever  came  to 
the  post  office  at  D.  That  on  the  21st  of  December, 
1803,  the  sheriff  inclosed  in  a  letter  directed  to  J.  B. 
esq.  the  plaintiff's  attorney  at  D.  25i  dollars,  in  bank 
notes,  sealed  the  letter,  and  caused  it  the  same  day 
to  be  put  in  the  post  office  at  A.  but  no  letter  from  the 
sheriff  to  J.  B.  esq.  was  ever  received  by  him,  or  ever 
came  to  the  post  office  at  D.  And  that  the  plaintiff, 
not  hearing  from  the  sheriff,  and  the  execution  not 
being  returned  in  the  same  month  of  December,  1803, 
sued  him  for  not  returning  it,  and  the  writ  was  sent 
to  Mr.  W.  of  A.  with  a  request  to  procure  the  service 

(0  M.  T.  R.  III.  2?. 
VOL.  I.  5  . 
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sHci.irr.  of  it:  That  in  February  following  Mr.  W?s  clerk  wrote 
J.  B.  esq.  that  on  enquiry  of  the  sheriff,  he  said  he 
had  received  the  money,  and  had  sent  it  to  J.  B.  esq. 
hy  the  mail:  that  in  March,  ISOi,  the  sheriff  returned 
the  execution  fully  satisfied.  Question? — Were  the 
hank  notes  then  enclosed  to  J.  B.  esq.  by  the  sheriff,  at 
his  risk,  or  were  they  at  the  risk  of  the  plaintiff? 

By  the  court When  a  sheriff  has  received  money 

to   satisfy  an  execution,  it  is  his  duty  to  return  the 

execution  according  to  its  precept :  but  by  our  statutes 

he  is  not  obliged  to  bring  the  money  into  court,  but 

May  retain  may  rctain  jt  until  it  be  demanded  of  him  by  the  ore- 

money    col-  * " 

l<  cted  on  exe-  ditor.  And  if  it  be  demanded  of  him  at  any  time  after 
uianded.11  dC  ue  uas  received  it,  either  before  or  after  the  return 
day,  and  he  refuse  to  pay  it  to  the  creditor,  the 
creditor  may  recover  it  of  him  with  interest,  at  the 
rate  of  thirty  per  cent.  The  creditor  is  therefore  to 
demand  his  money,  and  if  he  direct  the  sheriff  to  send 
it  to  him  by  mail,  the  money  is  very  properly  at  the 
risk  of  the  creditor.  On  this  principle,  presuming  that 
the  sheriff  had  levied  the  money,  the  plaintiff's  attorney 
wrote  his  letter  to  the  sheriff,  directing  it  to  be  remitted 
by  mail.  But  through  the  neglect  of  the  sheriff,  the 
money  had  not  been  levied,  and  he  had  made  himself 
liable  to  the  plaintiff  for  the  amount  of  his  execution. 
The  money  which  the  sheriff  received  after  the  return 
day,  he  had  no  legal  authority  to  receive  by  virtue 
of  the  execution  •  fa  might  hold  it  against  the 
d<  blur  as  an  indemnity  for  satisfying  the  damages  the 
plaintiff  bad  sustained  bj  the  sheriff's  own  breach  of 
dut\  ;  as  the  debtor,  having  paid  it  for  the  plaintiff's 
use,  would  be  discharged  by  the  payment  to  the 
plaintiff  of  these  damages.  The  money,  therefore, 
which  the  sheriff  remitted,  Mas  on  bis  own  account, 
lo  satisfy  I  demand  which  the  plaintiff  bad  against 
him:  and  it  must  be  considered  as  sent  at  the  risk  of 
the  sheriff,  and  not  as  the  money  which  the  plaintiff 


»n  em     . 
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had  authorized  him  to  send  by  the  post.  The  case 
might  have  been  different,  if  the  sheriff  on  the  receipt 
of  the  money,  after  the  return  day,  had  given  notice 
of  it  to  the  plaintiff;  and  lie,  after  notice,  had 
authorized  the  sheriff  to  remit  it  by  mail,  as  the 
subsequent  authority  might  have  been  considered  as 
recognising  the  conduct  of  the  sheriff  in  thus  receiv- 
ing the  money,  as  the  act  of  his  agent.(j) 

The  sheriff  is  answerable  cfrilffer,  for  the  defaults  Answerable 

of  his  deputies,  by  nonfeasance,  or  malfeasance,   inance>  ormai_ 

the   duties  of  their  office    enjoined  on  them  by  law  J  ff asa"ce  0l 

J  .      deputies. 

but  not  for  a  breach  of  contract  made  with  the  plain- 
tiff, obliging  themselves  to  do  what  by  law  they  are 
not  bound  to  do.(fe) 

And  a  party  injured  by  a  malfeasance  of  the  sheriffAnd  may  bt 
or  his  deputy,  is  entitled  to  relief  on  the  sheriff's  bond^  °tno  h^e 
to  the  treasurer  of  the  commonwealth-,  for  his  faith-  state  therefor. 
ful  performance  of  the  duties  of  his  office. (T) 

If  a  sheriff  arrest  a  debtor  in  execution,  and  com-Debtor»  after 

.  .  iii»  n  »»      committed, 

mit  him  to  prison,  and  such  debtor  afterwards  take  taking  poor 
the  benefit  of  the  act  providing  relief  for  poor  prison- ^[sh°"€^|iff 
ers,  the  sheriff  may  recover  his  lawful  fees  for  pound-  may  recover 
age  andtravel  (butno  more)  of  the  judgment  creditor,  traveller"* 
in  an  action  of  assumpsit. (in)    But  though  it  seems ditor- 
the  thirty  cents  taken  by  officers,  for  levying  execu- 
tions in  addition  to  the  poundage,  is  not  authorized 
by  the  statute,  yet  when  it  has  been  customary  to  take 
it,  the    demand   and  receipt  of  it  by  the  officer  is 
not  of  itself  evidence  of  a  eorrupt  intention.(n) 

If  eroods  are  attached  upon  an  original  writ,  and If  s00ih  at 
°  r  °  tached  be  re* 

(j)  M.  T.  It.  III.  249. 
(A)  Ibid.  IV.  634. 
(/)    Ibid.  68. 
(m)  Ibid.  411. 
(n)  Ibid.  I.  514. 
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sheriff,  are  replevied  out  of  the  hands  of  the  sheriff  by  a 
pievied,  rre- coroner,  the  creditor,  if  he  recover  on  sueh  original 
ditor  after     wrjt  after  fue  iuoVment  for  a  return,  must  look  to 

judgment  «       o 

must  look  to  the  sheriff  for  the  value  of  the- goods  attached:  and 
their  value,  cannot  maintain  an  action  against  the  coroner  for 
taking  insufficient  pledges,  nor  for  any  other  misfea- 
sance in  the  service:  such  action  lies  for  the  sheriff 
only,  who  has  a  special  property  in  the  goods,  and 
who  is  liable  to  the  plaintiff  in  the  original  writ  to  the 
amount  of  the  value  of  the  goods  attached,  and  who 
may  have  his  indemnity  against  the  pledges  in  replevin, 
or,  if  they  be  insufficient,  against  the  coroner.  Any 
negligence  or  misfeasance  of  the  coroner,  in  the  ser- 
vice of  the  writ  of  replevin,  is  a  tort  to  the  sheriff,  who 
is  the  defendant  in  the  writ,  and  who  alone  can  de- 
mand damages.(o) 

Trespass  lies  against  an  officer  who  executes  the 
process  of  a  court  not  having  jurisdiction.(p) 

in  Connccti-  In  the  state  of  Connecticut,  the  body  of  a  sheriff  is 
cut  sheriff  not  not  ija|,je  ±0  arrest  or  imprisonment  on  civil  process. 

liable    to    ar-  ,  .   „ 

rest  on  civil  And  if  a  writ  of  attachment  in  the  usual  lorm,  com- 
process.  manding  the  officer  to  whom  it  is  directed,  for  want 
of  goods  or  estate  of  the  defendant,  to  take  his  body, 
be  issued  against  a  sheriff,  though  served  as  a  summons, 
the  court  will,  on  plea  of  abatement,  abate  it  in  toto,(q) 
But  quire?  Sec  escape  post. 

Action  for  not  An  action  on  the  statute  against  a  sheriff  for  not 
ccuiuT^rom returniiig  an  execution  issued  on  a  judgment  of  the 
superior  court  gyp,.,.;,,,,  aourt,  may  l>e  brought  in  ally  county  where 

may  be  bro't       *  •  •    •       1  .     1 

in  any  county  either  paTtj  dwells,  whether  theoiigiuaI|udgment  was 

,b<t'  dwelK '  rendered  in  flint  enmity  ornol.    For  the  superior  court 
is  the  same  court  within  the  inclining  of  the  statute, 

(„)  M.  T.  R.  II.  514 

(;,)  ('ranch,   III    335,  336,  337.     S.  C.  U.  S. 
(?)  Kirby,  48. 
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sitting  in  any  county  in  the  State.(r)  And  sucli  action  sheriff. 
may  be  brought  at  common  law  against  an  officer  for 
not  returning  an  execution,  before  any  court  having 
jurisdiction  in  other  cases  between  the  parties,  though 
such  court  did  not  render  the  judgment  on  which  the 
execution  issued.  As  where  an  execution  issued  on  a 
judgment  of  the  county  court  of  the  county  of  W.  and 
was  committed  to  a  deputy  of  the  sheriff  of  the  county  of 
W.  to  levy,  collect,  and  return ;  and  on  his  neglect  so  to 
do,  an  action  for  such  neglect  was  brought  against  the 
sheriff  of  the  county  of  W.  before  the  county  court  in 
the  county  of  N.  L.  and  by  the  superior  court,  on  writ 
of  error,  held  to  be  well  brought, (s) 

If  an  officer  by  virtue  of  a  writ  of  attachment,  take  Goods  taken 
the  goods  of  the  defendant,  and  hold  them,  until  the011  attac'1-  u 

...  ment,  and  not 

expiration  of  sixty  days  after  final  judgment  is  ren- taken     on 
dered  on  such  writ  of  attachment,  and  no  execution  JJSSnSdaji 
has  been  taken  out  on  such  judgment,  and  delivered  after  iud?- 
to  such  officer  to  levy  upon  such  goods,  and  no  demand  ™rne'd°  to  " 
has  been  made  for  such  goods  by  any  other  officer  toowner  on  de' 
whoni  sucli  execution  has  been  delivered,  to  execute 
within  said  sixty  days,  the  officer  who  took  such  goods 
on  the  attachment,  must  deliver  them  up  to  the  de- 
fendant, the  owner  of  such  goods,  on  demand  by  him 
made  for  them.    And  the  attaching  officer  will  not  be 
liable  to  the  creditor  in  any  action  for  so  delivering  the 
goods  to  the  defendant  from    whom  they  were  ta- 
ken by  such  writ  of  attachment.    And  if  the  attaching 
officer  has  delivered  such  goods  to  a  third  person  for  safe 
keeping,  he  may  in  like  manner  deliver  such  goods  to 
such  defendant  after  the  expiration  of  such  sixty  days, 
no  demand  having  been  made  for  them,  neither  by  the 
attaching  officer,  nor  by  any  other  officer  having  such 
execution  to  serve,  and  will  be  liable  to  no  action 
therefor,  though  he  in  his  receipt  for  such  goods  pro^ 

(<■)  Kirby,  114. 
(*)  Root,  I.  90. 
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sheriff,     niised  to  deliver  them  to  the  attaching  officer   on 
demand,  (f) 

Liable  to  fine  The  statute  which  subjects  an  officer  to  a  fine  for 
[nrUe0xecuUtionnot  executing,  or  not  returning  any  writ  delivered 
a*  well  asori-to  him  to  execute,  extends  as  well  to  writs  of  exeeu- 
ginai  wnt.     ^.^  as  to  ^gj^jj  wrjts  0r  mesne  process.     But  if  a 

party  bring  an  action  in  his  own  name  only  against  an 
officer  for  such  neglect,  the  court  are  not,  on  such 
action,  bound  to  inflict  such  fine,  (u) 

May  return  If  a  sheriff  who  has  served  a  writ  of  attachment, 
writ  to  cierk'sreturn  it  t0  tlic  j10use  0f  the  elerk  of  the  court  to 

house,  he  be- 
ing absent,    which  such  writ  is  returnable,  and  there,  the  clerk 

being  absent,  deliver  it  to  his  wife  inclosed  in  a  wrap- 
per, and  inform  her  what  the  wrapper  contains,  but 
such  writ  is  not  entered  in  the  docket  of  such 
court,  by  which  the  plaintiff  loses  his  hold  on  the  pro- 
perty attached,  yet  no  action  lies  against  such  sheriff 
for  not  returning  such  writ,  he  having,  under  the 
circumstances,  done  what  the  law  requires,  (v) 

Deputy  pro-  If  a  deputy  sheriff,  in  consideration  of  his  appoint- 
1" '•™hMiniment  io  suc'1  omcc>  Pr°raise  tnc  sheriff  making  such 
for  his  ap-  appointment,  to  pay  him  at  the  rate  of  a  certain 
JroS good. sum  per  year  for  said  appointment,  snch  promise  is 
good,  and  the  consideration  sufficient  to  support  an 
action  foe  the  recovery  of  the  sum  promised. (w) 

I T  it  writ  be  directed  to  the  sheriff  without  mention- 
ing his  deputy,  >ci  il  may  be  served  by  a  deputy. 

w  hat  he  docs     By  the  common  law  of  England,  all  writs  directed 

SjJ "pblty  heto   tuc  sheriff,  may    be  executed  by  his  general  or 

himself.  (/)  Root,  11.481. 

(«)  Ibid.  <25l. 
(t)   Day,  II.  480. 
Ibid,  S28. 
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special  deputy:  and  there  is  no  diversity  between  the  J^*l^ 
English  and  our  law  in  that  respect,  or  the  mode  of 
return.  What  the  sheriff  does  by  his  deputy  is  done 
by  himself.  If  the  writ  be  directed  to  the  sheriff  it 
may  be  served  by  his  general,  or  special  deputy, 
though  they  be  not  particularly  described  in  the 
direction  ;  and  that  whether  it  be  a  writ  of  execution, 
or  mesne  process,  the  power  of  his  office  cannot  be 
restrained,  unless  by  positive  statute.(;r)  And  if  the 
treasurer  of  the  state  direct  an  execution  to  the 
sheriff  against  a  collector  of  state  taxes,  the  sheriff 
may  depute  a  member  of  the  town  where  the  collector 
belongs  to  serve  such  execution.(t/) 

Sheriffs  of  the  cities  in  this  State,  have  within  theofcities.have 
limits  of  their  respective  cities  the  same  powers  and^hf°wt"esir 
authority,  and  are  liable  to  the  same  suits  and  penal- jurisdiction. 
ties  for    neglect  of  duty,  in  any   case   whatsoever, 
to  all  intents  and  purposes,  as  sheriffs  of  counties  are ; 
and  must  obey  all  lawful  writs  directed  to  them  by 
courts   and  magistrates  not  of  the  city,  when  such 
writs  are  to  be  executed  within  the  limits  of  the  city 
to  which  such  sheriff  belongs.     And  service  of  writs 
within  such  cities,  returnable  before  the  eounty  or 
superior  court,  when  made  by  the  sheriff  of  the  city 
where  service  is  done,  is  as  valid  as  though  performed 
by  the  sheriff  of  the  county.  («) 

In  the  state  of  Vermont,  a  sheriff,  as  the  known  first  in  Vermont, 
executive  officer  of  the  county,  is  not  obliged  to  show  ^l^t  £ 
his  warrant  to  any  one,  neither  to  the  person  arrested,  rant, 
nor  to  the  bystanders.   His  deputies  are  by  the  statute 
clothed  with  the  same  power;  and  their  names  and 

(t)  Kirb.  240.  Vide  Eac.  Abr.  Title  sheriff.  Cowp.  403.  Black. 
Com.  1.  U6,  339. 

(y)  Ibid.  Salk,  I.  12,  95,  96,  Bolt,  Sep,  SS 1.  Habart,  12.  Black, 
Rep.  II.  332. 

(0  Root,  I.  552, 
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sheriff,  deputations  are  put  upon  the  public  records  of  the 
s-*'v"*"-'  county,  that  their  appointment  to  office  may  be 
known  to  all ;  and  all  are  obliged  to  obey  these  officers 
in  carrying  into  effect  the  legal  orders  of  the  govern- 
ment :  and  when  they  attempt  to  apprehend  any  one, 
the  fair  and  legal  conclusion  to  be  drawn  by  all,  is, 
that  they  are  lawfully  authorized. (a) 

Deputy  may  A  deputy  sheriff  may  serve  a  writ  in  favour  of  the 
faTom-^f's"- selectmen  and  overseers  of  the  poor  of  the  town  of 
lectmen  of  >vhich  such  deputy  sheriff  is  an  inhabitant.  The 
ikes.  L interest  of  the   sheriff  is  so  remote,  that  it  does  not 

disqualify  him  from  serving  the  writ. (6) 

in  action  on     In  an  action  on  the  case  against  the  sheriff,  for 

iff6  may  "uke  taking  insufficient  bail  upon  mesne  process,  by  the 

advantage  «f  plaintiffs  producing  the  records  and  proceedings  on 
the    illegality*,       .    ,        '       .     ,,  .        »      .  .      .    ,  .       •     „   . 

of  id.  fa.  in  the  judgment  m  the  scire  facias  against  him  in  evi- 

case,&c.  dence  to  the  jury,  the  sheriff  is  by  the  act  of  the 
plaintiff  so  far  made  privy  to  the  record,  that  he  may 
take  advantage  of  the  illegality  of  the  issuing  of  the 
scire  facias.  And  if  a  scire  facias  be  issued  against 
bail  taken  on  mesne  process  returnable  to  a  county 
con  rt,  it  must  be  signed  by  one  of  the  judges,  or  the  clerk 
of  the  county  court  to  which  it  is  returnable:  and  if 
signed  by  a  justice  of  the  peace  only,  is  void  as  to  the 
Bheriff,  and  ni-.iv  by  him  he  taken  advantage  of,  when- 
ever an  attempt  is  made  to  use  it  against  him.(c) 

(»)  Tyl.  Rep.  If.  '214. 
(A)  Ibid.  I.  *41. 
(c)  Ibid.  II.  319, 
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II.  CORONERS. 

THE  coroner  is  a  very  ancient  officer  at  the  com-  coroner. 
mon  law.  He  is  so  called,  because  his  office  princi-His  office  and 
pally  concerns  pleas  of  the  crown.  Informer  days,  cor-  appointment. 
oners  were  the  principal  conservators  of  the  peace  with- 
in their  counties.  The  lord  chief  justice  of  the  king's 
bench  is  the  principal  coroner  in  the  kingdom,  and  may 
exercise  the  office  in  any  part  of  the  realm.  There  are 
also  a  number  of  particular  coroners  for  every  county, 
in  some  more,  in  others  less.  They  are  chosen  by 
all  the  freeholders  in  the  county  court.  For  this 
purpose  there  is  a  writ  at  common  law,  de  corona- 
tore  eligendo,  in  which  it  is  expressly  commanded  the 
sheriff,  quod  talem  eligifaciat,  qui  melius  sciat  et  velit 
ct  possit  officio  Mi  in  tender*.  The  coroner  is  chosen  for 
life,  but  may  nevertheless  be  removed  for  various  cau- 
ses occurring,  deemed  inconsistent  with  his  executing 
the  office  in  a  manner  most  beneficial.  His  office  and 
power  are  either  judicial  or  ministerial;  and  consist, 
first,  in  inquiring,  when  any  person  is  slain,  or  dies 
suddenly,  or  in  prison,  concerning  the  manner  of  his 
death  :  and  this  must  be  done,  super  visum  coiyoris, 
upon  the  view  of  the  body;  for  if  the  body  be  not 
found,  the  coroner  cannot  sit.  He  must  also  sit  at 
the  very  place  where  the  death  happened,  and  his 
inquiry  is  made  by  a  jury  from  four  or  five  towns 
over  whom  he  is  to  preside.  If  any  be  found  guilty 
in  this  inquest,  of  murder  or  other  homicide,  he  is 
to  commit  them  to  prison  for  further  trial,  and  must 
certify  the  whole  of  this  inquisition,  (under  his  seal 
and  the  seals  of  the  jurors,)  together  with  the  evi- 
dence thereon,  to  the  court  of  king's  bench  or  the  noxt 
assizes.(a) 

(«)  Bl.  Com.  I.  346,  347,  348. 
VOL.   I.  6 


death. 
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corones.  in  taking  an  inquisition  of  death,  though  there  be. 
Inquisition  ofmany  coroners  in  the  county,  an  inquisition  super 
visum  corporis,  may  be  taken  by  one  of  them.(d) 
Regularly,  the  coroner  hath  no  potter  to  take  inquisi- 
tions, but  touching  the  death  of  a  man  and  persons 
subito  mortuis,  and  some  special  incidents  attending 
it.(c)  When  it  happens  that  any  person  comes  to  a 
sudden  and  unnatural  death,  and  notice  is  given 
thereof  to  a  coroner,  he  must  issue  a  precept  to  the 
constables  of  iimr,  live,  or  six  of  the  next  towns  to 
return  a  competent  number  of  good  and  lawful  men  of 
their  towns  to  appear  before  him  in  such  a  place,  to 
make  inquisition  concerning  it-ffj 

If  the  constable  make  no  return,  or  the  jurors  do 
not  appear,  they  are  respectively  liable  to  be 
amerced,  fgj  The  jury  must  be  sworn  and  charg- 
ed by  the  coroner,  to  inquire,  upon  the  view  of 
the  body,  how  the  party  came  by  his  death;  whether 
by  murder  by  any  person,  or  by  misfortune,  or  felo 
de  sc.(h)  For  he  can  take  indictments  of  death  only 
upon  view  of  the  body  and  not  otherwise  :  therefore 
if  the  hod\  be  buried,  he  must  dig  it  up,  and  he  m:iv 
lawfully  do  it  in  any  convenient  time;  but  if  the  body 
cannot  be  viewed,  he  can  do  nothing.(/) 

The  sudden  and  violent  deaths  which  are  all  within 
the  eoroner">  olliee  to  inquire,  are.  from  the  visita- 
tion of  God  bj  misfortune,  \\  here  no  other  had  a  hand 
in  it,  as  if  a  man  fall  from  a  horse,  or  cart;  by  his 
OWfl  hand,  as  /Wo  dt  sr ;  by  the  hand  of  another  where 
tin-  offender  is  not  known;  h$  the  hand  of  another 

(,/)  it.  p.  c.  II.  iti. 
(<■)  (bid.  .')7. 

,i     ill'.  C.    II.  i",  !>9.     Bum.  Jus.  I.  387. 
Ibid.  v. 
I     - 
(0  Ibid.  170.     Hawk.  11.  48. 
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where  he  is  known;  whether  by  murder,  manslaughter,  ££^S 
in  self  defence,  or  by  mis  fortune,  (j)  The  jury,  when 
sworn,  and  in  view  of  the  body,  must  he  charged  by 
the  coroner,  to  inquire  how  the  person  came  by  his 
death,-  where  slain;  by  whom,  and  by  what  means  or 
instrument;  where  he  was  slain;  whether  in  any 
house,  field,  bed,  tavern,  or  company  ;  who  are  cul- 
pable, cither  of  the  act  or  of  the  force,  and  who 
were  present,  either  men  or  women,  and  of  what  age 
soever  they  be,  if  they  can  speak  or  have  any  dis- 
cretion ;  whether  he  were  slain  in  the  place  where  he  is, 
or  has  been  brought  thither  since  his  death,  and  by 
what  way  and  by  what  means,  whether  upon  a  horse  or 
in  a  carriage  ;  whether  he  be  known,  or  is  a  stranger, 
and  where  he  lay  the  night  before ;  of  what  length, 
depth,and  breadth  arc  his  wounds ;  with  what  weapons 
made,  aiM  in  what  part  of  the  body  the  wound  or 
thrust  is ;  and  how  many  are  culpable,  and  how  many 
wounds  there  are,  and  who  gave  the  wound,  (fc) 

The  coroner's  inquest  must  hear  evidence  of  all  inquest,  to 

.  a,  ,  hear    all  evi- 

hands  if  it  be  offered  to  them,  and  that  upon  oath; deuce, 
because  it  is  not  so  much  an  accusation  or  indictment, 
as  an  inquisition  or  inquest  of  office.(i) 

The  coroner  may  and  ought  to  inquire  of  all  the  And  inquire 
circumstances  of  the  party's  death,  and  all  things  stances. 
which  occasioned  it :  whether  by  drowning,  strang- 
ling, or  by  a  cord  rouad  any  of  the  members  of 
the  deceased,  or  by  any  other  hurt.(m)  If  it  be  found 
by  inquest,  that  the  person  deceased  was  killed  by  a 
fall  from  a  bridge  into  a  river,  and  that  the  bridge  was 
out  of  repair  by  the  default  of  the  inhabitants  of  such 

(j)  Ibid.  G2. 

(k)  Burn.  Jus.  I.  388—9. 

(/)  H.  P.  C.  II.  157.  Burn.  Jus.  I.  3S9. 

(m)  Gum,  Jus.  I.  589. 
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coroner,    a  town,  and  that  those  inhabitants  are  bound  to  repair 
it,  the  town  shall  be  amerced. («) 

Misjurisdic-  The  jurisdiction  of  the  coroner  is  confined  to  his 
tohis0"6"?1  C0lmtyJ  Dllt  on  arms  of  the  sea,  across  which  he  can 
&c.  see  what  is  doing,  and  on  the  sea  shore,  when  the 

tide  is  out,  between  low  and  high  water  mark,  he 
may  take  cognizance  of  matters  belonging  to  his 
office;  but  when  the  tide  is  in,  he  loses  his  juris- 
diction as  to  the  space  between  high  and  low  water 
mark.(o) 

But  it  is  said  that  it  is  not  necessary  to  take  the  inqui- 
sition where  the  body  is  viewed.  And  that  an  inqui- 
sition taken  at  D.  on  the  view  of  a  body  lying  at  L. 
may  in  certain  circumstances  be  good.(|>) 

u  more  than  Where  there  are  more  coroners  in  the  county  than 
ty,  he  who  one,  he  who  first  proceeds  in  any  matter  judicial 
commences    belonging  to  his  office,  may  complete  the  same  alone 

maycomplete  °     °  .  * 

a  judicial  act.  as  effectually  as  though  it  were  done  by  all.  And 
after  such  proceeding  by  one,  the  act  of  any  other  will 
be  void.  (5) 

inquiry  con-  Another  branch  of  his  office,  is,  to  inquire  concern- 
wreck.81  *  P  inS  shipwrecks,  and  certify  whether  wreck  or  not. 
Concerning  treasure  trove,  he  is  also  to  inquire  who 
were  the  finders,  and  where  it  is,  and  whether  any 
one  be  suspected  of  having  found  and  concealed  a 
treasure. (r) 

in  sheriff*  The  ministerial  office  of  the  coroner  is  only  as  the 
ey  uin  cases,  sheriffs  substitute.   For  when  just  exception  is  taken 

(n)  IJac.  Abr.  I.  495. 
(o)  Hawk.  P.  C.  II.  73. 
(p)  Ibid.  78. 
<y)  Hawk.   P.  C.  II.  83. 
(0  Bl.  Com.  I.  349. 


SHERIFF,  CORONER  &  fONSTABLE.  57 

to  the  sheriff  for  suspicion  of  partiality,  (as  that  he    coroner. 
is  interested  in  the  suit,  or  of  kindred  to  either  party, 
plaintiff  or  defendant;)  the  process  must  be  awarded 
to  the  coroner  instead  of  the  sheriff,  for  cxecution.(s) 

And  where  process  is  directed  to  him  for  service, 
it  is  alike  his  duty  as  that  of  the  sheriff  to  obey  the 
writ;  which  both  must  do  when  it  is  not  on  the 
face  of  it  void,  or  within  their  knowledge  such. 
But  for  particular  cases,  in  which  process  is  regu- 
larly directed  to  coroners,  see  direction  and  service 
of  process. 

(s)  Bi.  Com.  I.  349. 
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III.  CONSTABLES. 

constable.  CONSTABLES  appear  to  have  been  officers  of 
Ti^amT^  Sreat  antiquity.  By  the  laws  of  king  Alfred,  the 
freemen  were  to  digest  themselves  into  decenaries  and 
hundreds,  and  every  ten  freeholders  chose  an  annual 
officer  whom  they  called  constable,  borsholder, 
tithing  man,  or  headborough,  as  head  of  the  decen- 
ary. In  each  hundred  there  was  also  appointed  an 
officer  called  a  high  constable,  all  which  constables 
were  sworn  into  office. (a)  The  word  constable  has 
afforded  matter  of  much  disquisition  among  the 
learned.  Dr.  Burn  traces  it  from  the  Hebrew  word 
cone  or  cwic,  (the  root  from  which  he  derives  the 
word  count.)  and  from  the  Greek  word  stao,  down 
to  most  of  the  modern  languages  of  the  nations  of 
Europe.  The  Germans  have  itconnestaile,  the  French 
connestable,  the  Italians  eoncstabile,  the  Spaniards 
condestable,  and  the  English  constable.  Sir  William 
Blackstone  says  the  word  is  often  supposed  to  be  de- 
rived from  the  Saxon,  and  signifies  the  support  of  the 
king.  But  he  believes  the  name  as  well  as  office  bor- 
rowed from  tbc  French,  and  derived  from  the  Latin 
comes  slabuli,  an  officer  well  known  in  the  empire. (ft) 
Whatever  may  faay e  been  the  origin  of  the  name,  it 
seems  the  office  was  well  known  to  the  common  law, 
anterior  to  any  statute  in  being  wherein  it  is  men- 
tioned. And  tbe  statute  of  Winchester,  the  iirstthat 
mentions  the  offices  does  not  use  language  proper  for 
constituting  b  new  office,  but  clearly  seems  to  suppose 
such  an  office  I  lien  veil  known. (c) 


(e)  I.imK  Con.  B.     B.   P.  C.  IF.  61.     Inst.  IV.  '261. 
(I>)  Bl.  Coin.  1.355. 

(0  11.  P.  C.  61.    Burn's  Jus.  I.  362. 
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Constables  were  originally  appointed  for  the  better  eam^ut 
preservation  of  the  peace,  and  may,  by  the  common  Appointment 
law,  arrest  felons,  and  all  suspicious  persons  who  go™'1  general 
abroad  by  night  and  sleep  by  day,  or  resort  to  bawdy 
bouses,  or  keep  suspicious  company.(d)     Also  by  the 
ancient  common  law  it  was  their  duty  to  act  as  inform- 
ing officers,   and  present  at  the  torn*  or  lcet*  all*  Two  courts 
those  within  their  precincts  who  were  not  admitted  sJerifff\n 
into  some  ti thins:,  and  who  had  not  sworn  to  the  king's  which  small 

.        .     ,  ■.  .      i  f,  i  ,   .  offences  were 

allcgiance.(e)  And  at  this  day,  they  ought  to  pre-  tried,  *ce. 
sent  all  offences  inquirablc  of,  in  those  courts,  (f ) 
A  constable  is  not  only  empowered  as  all  private  per- 
sons arc,  to  part  an  affray  in  his  presence,  but  is 
bound  at  his  peril  to  endeavour  it,  not  only  by  doing 
his  utmost  himself,  but  also  by  demanding  the  assist- 
ance of  others,  which  they  are  bound  to  give  him 
under  pain  of  fine  and  imprisonment,  (g)  And  if  he 
sees  persons  actually  engaged  in  an  affray ,'whether  the 
violence  be  done  or  offered  to  another,  or  even  to  him- 
self; or  if  any  man  shall  threaten  to  kill,  beat,  or  hurt 
another,  or  shall  be  in  a  fury  ready  to  break  the  peace, 
he  may  either  carry  the  offender  before  a  justice  of  the 
peace,  in  order  to  his  finding  sureties  for  the  peace, 
or  he  may  imprison  him  himself  a  reasonable  time, 
till  the  heat  be  over,  and  afterwards  detain  him  till 
he  give  such  surety  by  bond.(/i)  But  he  seems  to 
have  no  power  to  commit  the  offender  in  any  other 
manner,  or  for  any  other  purpose :  for  he  cannot 
commit  him  to  gaol  till  he  shall  be  punished ;  nor 
ought  he  to  lay  hands  upon  those  who  barely  contend 
with  words  only,  without  any  threats  or  personal  hurt ; 
but  all  he  can  do  in  such  case,  is  to  command  them, 


(d)  II.  P.  C.  61,  6<-\ 

(e)  Lamb.  Con.  5,  6. 
</)  IJalt.  Sher.  388. 

In)  Inst.  III.  15S.  H.  P.  C.  135.  Lamb.  Con.  139.  I>aU.  Jus.  c.  1.  3. 
(h)  Halt.  Jus.  c.  1.  8.  Lamb.  Con,  132.  Cro.  Bltz.  375. 
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constable,  under  pain  of  imprisonment,  not  to  fight. (i)  Notwith- 
standing it  is  said  to  be  law,  that  a  constable  may 
take  surety  of  the  peace  by  bond,  it  is  most  advis- 
able for  him  to  carry  the  offender  before  a  justice  of 
the  peace,  where  he  can  do  it.  But  in  no  case  can  he 
require  security  of  the  peace,  unless  the  offence  be 
committed  in  his  own  presence  and  view;  for  he  can- 
not take  any  man's  oath  that  he  is  afraid  of  death, 
because  he  is  not  a  judge  of  record;  which  is  the 
reason  that  an  obligation  taken  by  him  must  be  in 
his  own  name,  and  must  be  certified  at  the  sessions 
of  the  peace,  (jj 

in  an  affray  If  an  affray  be  in  a  house,  the  constable  may  break 
doors  tome-  °Pen  tne  doors  to  preserve  the  peace ;  and  if  affray- 
•ervethe       ers   fly  (0  a  house,  and  he  freshly  follow,  he  may 

peace 

break  open  the  doors  to  apprehend  them.(fe)  But  he 
cannot  of  his  own  authority  compel  a  man  to  find 
sureties  who  is  delivered  into  his  hands  as  having 
broken  the  peace  in  his  absence,  but  must  carry  him 
before  a  justice  of  the  peace ;  neither  can  he 
arrest  a  man  for  an  affray  out  of  his  view,  without  a 
wan  ant  from  a  justice  of  the  peace,  unless  a  felony 
were  done,  or  likely  to  be  donc.(l) 

If  a  constable  sec  a  person  expose  an  infant  in  the 
shed,  who  refuses  to  take  it  away,  he  may  lawfully 
apprehend  and  detain  such  person  till  he  or  she  con- 
sent to  take  care  of  it.(/«) 

May  not  take     \  constable  mav  not  take  a  person  into  custody  for 

a  person  Into  1*1,.  ... 

cuitwiy  fur  aa  mere  assault,  unless  lie  is  present  at  the  time,  and 


(0  Bac.  Abr.  I.  441.     llnwk.  P.  C.  I.  268. 

U)  Cro.  Fliz.  373,316, 

(*)  Dalt.  Jus.  c.  i.  B,  t,7. 

(/)  Ibid.     I.amb.  ).:i.  (,10.  Kliz,  375.    Owen.  105. 

(m)  n.  p.  Ci  77.    Moor.  884. 
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iutei  poses  Midi  a  view  lo  prevent  a  breach  of  the   co* stable. 
peac.  .     Rut  if  an  affray  lias  happened  and  a  blow  orme,e  aaauit, 
woun.i  has  been  received,  likely  to  end  in  a  felony,  that  J^jjj    ■£*> 
will  authorize  the  constable  to  take  the  party  intosencc. 
custody  without  warrant;  but  in  such  case  it  should feionybeiike- 
aouear  that  there  teas  sood  ground  and  foundation  /oHv  '"ensue, or 

.  ...  ...     ,  actually  com- 

such  a  supposition,  that  a  felony  was  likely  to  ensue:  mit(ed. 
for  as  on  the  one  hand,  by  forbidding  a  constable  to 
take  a  person  info  custody  without  a  warrant,  where 
death  was  likely  to  ensue  in  consequence  of  a  blow- 
given,  a  murderer  might  escape;  so,  by  allowing  the 
ill-grounded  or  malicious  suggestions  of  the  constable 
or  any  other  person  who  might  give  him  information, 
to  justify  a  constable  to  take  a  person  into  custody, 
great  injury  might  be  done  to  individuals.  The 
ground  ought  therefore  to  appear  sufficient  and  satis- 
factory ;  such  as  may  afford  reasonable  ground  to  the 
constable  to  believe  a  felony  would  probably  ensue  : 
for  if  the  grounds  are  frivolous,  or  such  as  it  appeal's 
he  himself  hardly  credited,  (as  if  he  consent  to  en- 
large the  prisoner  on  a  person's  becoming  bound  for 
his  appearance,  which  he  would  not  do,  where  he  really 
apprehends  a  felony  will  ensue,)  he  will  be  liable  to 
an  action  of  false  imprisonment,  *if  he  proceed  in  the 
arrest.  («) 

If  a  regular  charge  of  theft  be  made  before  a  con-  MaY  commit 

°  s  .  a    person  re- 

stable  against  a  third  person,  the  constable  is  by  lawguiariychar^- 

warranted  in  committing  the  party  charged.  He  may  if ed  w,th  tbeft 
he  pleases  use  his  own  discretion,  and  exercise  his  own 
judgment  in  a  charge  made  before  him;  and  if  in  so 
doing  he  is  guilty  of  no  collusion  with  design  to  op- 
press and  imprison  a  person  wrongfully,  he  will  not 
he  liable  in  an  action  of  false  imprisonment,  (o) 


(n)  Esp.  N.  P.  cases,  II.  540,  54!. 
(«)  Ibid.  IV.  80,  61. 
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constable.  No  person  can  act  as  a  peace  officer  or  constable 
villi  all  the  immunities  and  rights  belonging  to  that 
office,  unless  BC  has  been  regularly  sworn  into  the 
office.  (p) 

-  proper  The  constable  is  the  proper  officer  to  a  justice  of 
.  .'.(lie    peace,    and  is  bound   lo   execute    his  warrants. 

pas*  Hence,   when  a   statute   authorizes  a  justice  of  the 

peat  •«■  tn  convict  a  man  of  a  crime  and  to  levy  the  penal- 
ty l>\  distress,  without  saying  to  whom  such  warrant 
lhaU  be  directed,  or  by  whom  it  shall  be  executed. 
the  constable  jn  the  proper  officer  to  serve  such  war- 
rants and  i*  indictable  for  disobeying  it.(g)  And  as  the 
office  i>  altogether  ministerial  upon  principle,  it  fol- 

>r«jr  m  otr-lwwi  of  course  he  may  make  a  deputy  to  execute  a 
J'      warrant  directed  to  him;  but  in  practice  .this  is  not 

j!  deputy.  admitted,  unless  IB  special  cases,  such  as  the  sick- 
iii m  "i  aboeaoe  of  the  constable  and  the  like,  when 
In  cannot  perioral  the  office  in  his  own  person.  But 
without  Mine  such  special  cause,  a  constable  cannot 
ad  h\  deputy. (r) 

btmsy      If  a  «  arrant  be  directed  generally  to  all  constables, 

"l'no  one  <  an  execute  it  out  of  his  own  precinct;  but  if 
n  In  directed  to  a  particular  constable  by  name, 
In  u\a\  execute  it  any  where  within  the  jurisdic- 
tion tf  tlie  justice. («)  A  Bworn  constable  in  the 
execution  §f  a  warrant,  need  not  show  it  to  the 
p.un.  although  he  demand  a  sight  of  it;  but  in 
making  an  arrest  he  ought  to  acquaint  him  with  the 
Mibstancr  of  it. (7)  \n  unlaw  Tul  arrest  without  a 
warrant,    cannot  he  made   good  hy  a  warrant  taken 


(f)  r.«|>    N    i'      .  ■   ,V.  41. 

Ball   !.  175,381.  Rol.  Rep.  II.  78. 

A:.  .   I     . 

1         ,  378.    <  ... tli.  SOB,     Ld.  B«7B.  bib. 
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afterwards.(M)  If  a  constable  after  having  arrested  constable. 
the  party  suffers  him  to  go  at  large  on  his  promise  to 
return,  the  constable  cannot,  by  virtue  of  the  same 
warrant  arrest  him  again  :  but  if  the  party  volun- 
tarily return  into  custody,  the  constable  may  detain 
him  and  bring  him  before  the  justice,  in  pursuance  of 
the  same  warrant. (y) 

A  constable  cannot  justify  an  arrest  by  virtue  of  a 
warrant  from  a  justice  of  the  peace,  which  expressly 
appears  in  the  face  of  it  to  be  for  an  offence,  whereof  a 
justice  of  the  peace  hath  no  jurisdiction,  or  to  bring 
the  party  before  him  at  a  place  out  of  the  county  for 
which  he  is  a  justice.(tc)  It  is  not  material  whether 
the  party  arrested  by  virtue  of  a  warrant  from  a  justice 
of  the  peace  be  guilty  or  innocent,  or  whether  the  felo- 
ny, &c.  were  actually  committed  or  not,  if  the  warrant 
be  good  on  the  face  of  it,  the  constable  may  justify 
under  it.(a?)  And  hard,  indeed,  would  be  his  case, 
if  he  could  not,  and  yet  be  liable  to  indictment  for 
disobedience,  as  above.     If  a  constable  be  assaulted  If  assaulted  in 

execution  ot 

in  the  execution  of  his  office,  he  need  not  go  back  his  duty,  need 
to  the  wall  as  a  private  person  ought  to  do:  and  if  in "h0^ s°**ck t0 
striving  together,  the  constable  kills  the  assailant,  it 
is  no  felony ;  but  if  the  constable  bo  killed  it  shall  be 
construed  premeditated  murder.(t/)  A  constable 
coming  to  appease  a  sudden  affray  in  the  day-time,  in 
the  village  whereof  he  is  constable,  it  seems  even 
man,  ex  officio,  is  bound  to  take  notice  that  he  is  the 
constable,  because  he  is  chosen  and  sworn  in  the  leet, 
where  all  the  residents  are  to  attend;  but  not  so  in  the 
night-time,  unless  there  be  some  notification  that  he 


(u)  Dyer,  254. 

(v)  Dalt.  Jus.  c.  117.    H.  P.  C.  8!.    Crompt.  US.    Bac.  Abr,  44.\ 

(a)  Crompt.  147,  148,  149.     Bac.  Abr.  I.  442. 

(r)  H.  P.  C.  1.81,  8-2. 

(y)  Ibid.  37.     H.  H,  I.  45S. 
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constable,  is  constable:  but  whether  it  be  day  or  night,  it  if 
sufficient  if  he  declare  himself  to  be  constable,  or 
command  the  peace  in  the  king's  name,  an  I  the  like, 
for  any  who  come  to  his  assistance. (x)  And  if  upon 
an  affray  made,  the  constable  and  others  in  his  assist- 
ance come  to  suppress  it,  and  to  preserve  the  peace, 
and  in  doing  their  office,  the  constable,  or  other  of 
his  officers,  be  killed,  it  is  murder,  although  the  mur- 
derer knew  not  the  party  killed.(« ) 

If  felony  be  Jf  felony  is  in  fact  committed,  the  constable  may. 
may  arrest'  &  ex  officio,  arrest  and  imprison  the  felon  till  he  can 
corumit  felon  conveniently  be  conveved  to  a  justice  of  the  peace,  or 

until,   &c.  ^  \    . 

the  common  gaol ;  and  it  is  immaterial  whether  the 
felony  were  committed  in  the  same  town,  or  in  anj 
other  town   or  county,  if  the  felon  be  in  the  town 
whereof  he  is  constable.     And  to  make  such  arrest. 
he  may  break  open  doors  to  take  the  felon,  if  such  felon 
be  in  the  house,  and  the  constable  is  denied  entry  after 
demand  and  notice  that  he  is  constable.    And  if  in  at- 
tempting so  to  make  an  arrest,  the  constable  or  any 
Mho  come  in  his  assistance,  be  killed  after  competent 
notice  that  he  is  constable,  it  is  murder.     And  if  the 
felon  resistand  cannot  be  taken,  whether  it  be  after  the 
arrest  or  before,  the  killing  such  felon,  who  cannot 
otherwise  be  taken,  is  no  felony.     Nor  is  it  material 
whether  he   saw  such   felony  committed,  or    hath  it 
only  by  complaint  and  information :  for  as  well  in  the 
one  ease  as  the  other,  he  is  bound  to  apprehend  the 
felon,  and  to  make  search  after  him  within  the  limits 
of  his  jurisdiction,  and  to  raise  line  ami  cry  upon  him. 
And  the  law  gives  him  protection  in  the  execution  ol 
his  office,  and  will  never  punish  him  in  the  necessarv 


(0  II.  P.  C.  If.  461, 

(/<)  tok.   IV.  4U. 
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pursuit  of  what  it  enjoins  him.     For  felony  and  sus-   constable. 
pieion  of  felony,  sheriffs  and  constables    may  break  i Be«M  of  t«- 
tbe  house  to  apprehend  the  felon  :(6)  but  if  the  sus-,0"y'^susi>'- 

1  r  K   '  cioa  ot  felony, 

pieion  arises  in  the  mind  of  a  third  person,  and  is  by  may  break 
Ji t in  communicated  to  the  constable,  he  must  accoin-<a""e"ttoniake 
pany  the  constable,  and  be  present  at  the  breaking; 
for  the  justification  of  the  constable  must  be,  that  he 
did  aid  the  person  suspecting,  in  taking  the  person 
suspected.(c) 

If  a  man  and  woman  be  in  incontinency  together,  May  arrest 
a  constable  may  take  the  neighbours  and  arrest  them "fc°0nBu^Bcy. 
and  commit  them  to  prison  to  find  sureties  for  their 
good  behaviour.(rt) 

If  a  constable,  head  of  the  nightly  watch,  wil-Duty  on 
fully  suffer  a  person  brought  to  him  by  one  of  the 
nightly  watch,  during  the  watch  hours,  and  taken  up 
as  a  street  walker,  to  escape,  it  is  a  misdemeanour  in 
the  constable,  though  no  positive  charge  were  alleged 
against  the  person  so  taken  up,  and  suffered  to 
escape^e) 

In  the  state  of  New- York,  any  constable  of  the  Ij>  New- York, 

may    serve 

county  where  process  is  issued  under  the  act  for  the  process   in 
more  speedy  recovery  of  debts  to  the  value  of  twenty- ff'13'"  cas€* 

r    ,    *  «  ^    throughout 

five  dollars,  may  serve  such  process  in  any  part  of  the  couuty. 
such  county ;  and  having  received  such  process  for 
service,  is  liable  for  neglect  or  false  ret  urn.  (a) 

In  the  state  of  Connecticut,  if  a  person  be  dulyin  Connects 
appointed  to  the  office  of  constable  at.  a  lawful  town'^VvonlTn 


(6)  Cok.  V.  90. 
(c)H.  P.  C.  11.91. 
(d)  ibid.  89. 
«.-N  lUir.  Rci>.  lr.86i. 
(n)  Johns.  iU-i\  |.  y 
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constable,  meeting,  for  the  choice  of  town  officers,  and  regu* 
reappoint-  larly  sworn  to  the  execution  of  such  office  within  the 
mentthenexttimebv  law  limited  for  his  taking  such  oath,  and  be 

vear.  <>  «  1 

the  next  year  reappointed  to  the  same  office,  but  not 
sworn,  and  continues  to  act  as  constable  in  the  service 
of  process  under  his  reappointment  after  the  expira- 
tion of  the  year,  in,  and  for  which  he  was  particularly 
sworn,  yet  such  service  done  by  him  is  good  and  valid, 
and  if  resisted  in  making  such  service,  he  may  as 
constable  maintain  an  action  against  those  who  make 
such  resistance.(&)     But  quere  ?     See  st.  C.  Vol.  II. 

Ton  n    meet-     Town  meetings  for  the  choice  of  constables,  must 

lag >  for  choice  " 

of.  must  be  be  held  in  the  month  cither  of  November  or  Deccm- 
l1*1'1^!"  M°"bcr  in  each  year.  And  constables  chosen  at  such 
ceuiber.  annual  meeting,  must  be  sworn  as  the  law  directs 
before  the  first  day  of  January  next  following  such 
election.  And  if  a  town  meeting  first  held  in  one  of 
those  months,  is  continued  by  adjournmeut  into  the 
month  of  January  next  after,  and  at  such  adjourned 
town  meeting  a  constable  is  appointed,  all  acts  done 
by  him  as  constable  are  void.  And  every  appoint- 
ment of  constable  made  in  any  month  other  than 
November  or  December  is  void,  unless  where  a  town 
has  Income  wholly  destitute  of  such  officer,  in  which 
« -ax-,  constables  may  be  chosen  at  a  special  town  meet- 
ing for  that  purpose,  in  any  other  month.(c) 

i"^i,i(|for     A  constable  having  by  virtue  of  an  execution  ar- 

i.ati.iv,  per- rested  the  body  of  the  defendant,  who  was  rescued, 

bu  of- brought  his  action  against  the  rescuers  for  an  assault 

ami  battery)  bat  did  not  allege  that  he  was  an  officer 

in  (he  execution  of  his  office.     While  the  action  was 


(t>)   Root  1.  83. 
(<•)  Ibid  135. 
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pending,  the  judgment  on  which  the  execution  issued   constable. 
was  reversed.     And  on  the  plea  of  not  guilty  as  to 
the  assualt  and  battery,  the  plaintiff  was  permitted 
to  prove  that  he  was  a  constable,  and  held  the  person 
rescued  by  virtue  of  said  execution,  (d) 

In  Massachusetts,  constables,  though  authorized 
to  serve  civil  process  in  personal  actions,  to  the 
amount  of  $  70,  can  in  no  case  serve  a  writ  in  a  real 
action.     Sec  direction  and  service  of  process  post. 

(rl)  Root,  I.  5?7. 
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IV.  GAOLER. 

cAOLEr.         THE  sheriff  has  the  custody  of  ail  the  common 

H»  apprnt-  gaols  in  his  county.(a)     It  is  incident  to  his  officc.(6) 

uanU  But  lie  must  appoint  an  under  keeper,  who  is  called 

the  gaoler,  and  for  whose  conduct  in  office  the  sheriff 

mu->t  ;i:i>uer.(c)     But  whom  he  may  discharge  at  his 

picture.  Mrf  if  he   refuse   to  surrender  up,  or  quit 

possessions  the  sheriff  may  take  him  out  by  force,  as 

mag  ;i  private  person. (</)     His  business  is  to  keep 

Baft  ly  ;il!  such  prisoners  as  are  committed  to  him  by 

lawful  warrant, (>)  or  order  of  couvLffJ 

ic«.  A  gaoler  is  considered  as  an  officer  relating  to  the 
administration  of  justice:  and  is  so  far  under  the 
protection  of  the  law,  that  if  threatened  for  keeping 
a  prisoner  in  safe  custody,  the  person  threatening 
m;»\  be  indicted,  lined,  and  imprisoned  for  it.  And 
if  ;i  criminal,  endeavouring  to  break  the  gaol,  assault 
ifi<>  gaoler,  he  may  lawfully  kill  such  prisoner. Q*)  But 
if  a  prisoner  get  out  of  gaol,  and  the  gaoler  in  pur- 

il  of  him  kills  him,  the  gaoler  is  guilty  of  an 
ape,  though  he  never  lost  sight  of  him,  and  could 

i  otherwise  retake  him.(//)  But  if  the  prisoner 
make  no  assault  on  the  gaoler,  but  only  fly  from  him, 
and  he  for  fear  of  an  escape  or  rescue,  strikes  the 
prisoner,  whereof  he  dies,  ibis  is  murder;  for  there 
being  no  assault  ttrsi  made  by  the  prisoner,  the  stroke 


M  Dalt.  Shrr.  .'>. 

1  uru'l  JlU.  II.  313. 

yc)    11)1.1 

c.  Abr.  IV.  444. 
,r)  Hi.  c.in.  I.  346. 
/ill    P.  C.  1.  .r>84. 
.U.  I.  107. 
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was  not  given  in  self-defence.     But  if  the  prisoner     caolhr. 
fleeing,  be  a  felon,and  he  cannot  otherwise  be  retaken, 
and  he  be  killed,  it  is  no  felony.(i) 

The  gaoler  is  liable  for  voluntary  escapes,  accord- Liable  for  vot- 
ing to  the  nature  of  the  cause  of  commitment,  of^p*ry  € 
the  person  escaping,  If  the  escape  be  of  a  person 
committed  on  civil  process,  the  gaoler  is  liable  in  an 
action  of  the  case,  if  committed  on  mesne  process ; 
and  to  an  action  of  debt,  or  an  action  of  the  case,  at 
the  election  of  the  plaintiff  if  committed  in  execu- 
tion, CjJ  and  may  be  further  punished  by  attach- 
ment.^*) 

If  the  prisoner  was  committed  for  any  criminal  Voluntary  es- 
offence,    and   the   gaoler  voluntarily  suffer  him  toinai  cases,  a- 
cscape,  the  escape  amounts  to  the  same  kind  of  crime, "^where- 
and  is  at  common  law  punishable  in  the  same  degree  with  prisoner 
as  the  offence  of  which  the  prisoner  was  guilty,  andwas  °  arge 
for  which  he  was  in  custody,  whether  treason,  felony, 
or  trespass.    And  if  the  warrant  of  commitment  do 
plainly  and  expressly  charge  the  party  with  treason  or 
felony,  but  in  some  other  respects  be  not  strictly  for- 
mal,   yet  it  seems  that  the  gaoler  in  suffering  an 
eseape,  is  equally  punishable  as  if  the  warrant  were 
perfectly  right.   If  the  warrant  be  good  in  substance, 
the  gaoler  is  bound  to  observe  it  as  strictly  as  if  ever 
so  correctly  made.     But  no  escape  can  amount  to  a 
capital  offence,  unless  the  crime  for  which  the  party 
was  committed  were  actually  such  at  the  time  of  the 
escape:    and  if  a  gaoler  suffer  one  to  escape  who 
is  committed  for  having  given  a  dangerous  wound  to 
another,  who  dies  of  such  wound,  yet  he  is  not  guilty 
of  felony;  for  that  the  offence  of  the  prisoner  was  but  a 

(i)  H.  P.  C.  I.  481. 
(j)  Dalt.  Sher.  466. 
(.<)  II.  P.  C.  II.  <2<!T 
VOL    T.  * 
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cACiEn.  trespass  at  the  time  of  the  escape,  though  hy  a  fiction 
v">*v^  0f  the  law,  it  be  afterwards  for  some  purposes  es- 
teemed a  felony  from  the  time  of  giving  the  wound, 
yet  sinee  it  is  in  truth  no  felony  till  the  death  of  the 
patty,  it  shall  be  afterwards  construed  to  be  such, 
with  respect  to  those  only,  who  were  privy  to  the 
giving  of  the  wound. (J) 

it  bear-  \  gaoler,  who  Millers  a  prisoner  to  escape,  who 
',,,"I.'C "was  it:  his  custody  for  felony,  cannot  be  arraigned  for 
c"»*.  u"lU  such  escape  as  for  a  felony,  until  the  principal  be 
ailainfed  :  but  such  gaoler  may  be  indicted  and  tried 
for  a  misprison  before  the  attainder  of  the  principal. 
If  the  commitment  were  for  high  treason,  and  the 
prisoner  committed  actually  guilty,  it  seems  the 
eteape  is  immediately  punishable  as  high  treason 
;ilso.  But  no  one  is  punishable  as  for  high  treason, 
I '. . i-  a  voluntary  escape,  but  the  person  who  was 
actually  and  voluntarily  guilty  of  i'..  The  sheriff  is 
only  lineable  for  a  voluntary  escape  suffered  by  his 
deputy  the  gaoler;  for  no  cue  shall  answer  capitally 
for  the  crime  of  another. (to] 

Koi  Foe  a  negligent  escape,  the  sheriff  is  equally  with 

cacape.alM  i  ill',  .,  ,  i«iij  i    ,■ 

j  jjabie ma  depiitx  gaoler,  liable  to  answer,  and  the  court 
tilth  gaoler.  ,n;,v  charge  either  the  sheriiTor  the  deputy  gaoler  for 
-uch  an  ocape;  and  if  the  deputy  gaoler  be  not 
-iillicirnt  to  answer  a  negligent  escape,  his  principal 
mix  awfwer  for  him.  Though  for  suffering  a  single 
\olnntar>  escape,  the  gaoler  forfeits  his  office,  yet 
the  conn  v.  ill  not  deprive  him  of  it  for  one  negligent. 
•ape:  but  if  he  suffers  many  negligent  escapes,  it 
put>  it  in  the  power  of  (he  court  to  oust  him  out  of 
bjll  office  at  their  discretion. (u) 

P.  C.  II.  204)205.     s.iil.-.  I.  •.•--'.     II.  1\  c.  I.  6?;. 
Hawk.  P.  <     M    j»j.    Sulk,  J.  27  i,     11.  T.  <J.  1.  237. 
Ibid.  U03,  - 
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If  upon  an  indictment  or  presentment,   the  gaoler    ^aoler^ 
be  found  guilty  of  a  negligent  escape,  he  ought  to  be 
condemned  in  a  sum  certain,  as  a  fme.(o) 

By  the  common  law,  the  penalty  for  suffering  a  Penalty  by 

i.  «  ±    •    .     i  r-Ann    common  law. 

negligent  escape  of  a  person  attainted,  was  .£100  ; 
and  for  suffering  the  negligent  escape  of  one  indicted, 
but  not  attainted,  was  100  shillings :  but  if  the  per- 
son escaped,  were  neither  attainted  nor  indicted,  it 
seems  to  have  been  left  with  the  court  to  assess  such 
reasonable  forfeiture  as  should  seem  to  them  proper. 
And  if  the  party  should  have  twice  escaped,  the  for- 
feitures were  doubled.  Yet  the  forfeiture  was  no 
greater  for  suffering  a  prisoner,  committed  on  two 
several  accusations,  to  escape,  than  if  he  had  been 
committed  on  but  onc.(p) 

If  A.  arrest  B.  for  felony,  and  deliver  him  to  the 
constable,  A.  is  discharged  of  the  custody,  and  the 
escape  after,  if  any  happen,  is  chargeable  upon  the 
constable;  and  if  the  constable  deliver  him  to  the 
sheriff  or  gaoler,  and  he  receive  him,  the  constable, 
is  discharged  of  the  custody,  and  the  sheriff  or  gaoler 
is  chargeable  with  the  escape. (5) 

If  A.  the  sheriff  of  B.  hath  a  felon  in  gaol,  and 
then  C.  is  made  sheriff,  till  the  prisoner  be  turned 
over  by  indenture  to  the  new  sheriff,  the  custody  of 
him  remains  in  A.  and  he  or  his  gaoler  is  chargeable 
for  a  negligent  escape,  and  his  gaoler  for  a  yoluntary 
c  scape,  (r) 

.    • 

(#)  Hawk.  P.  C.  IL  20(5. 
(;,)  Ibid.   H.  P.  C.  I.  6C4. 
(y)  H.  P.  C.  I.  594. 
(r)  Ibid.  594,  595. 
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c*ol«.         If  a  prisoner  committed  for  felony,  be  rescued,  or 
lt~^bereseue  himself  against  the  w ill  of  him  >vho  has  him 
rescued.   &c.  in  custodv,  this  is  no  voluntary  escape;  nor  is  the 
EVS^jT  gaoler  punishable  for  the  same.     Or  if  the  prison  be 
set  on  lire,   and   the  gaoler  let  out  the  prisoners, 
there  being  no  other  means  of  preserving  their  lives, 
and  exert  his  best  endeavours  by  his  officers  and  irons, 
to  keep  tlit  in  safe,  and  this  without  fraud  ;  or  if  ene- 
mies font  him  to  open  the  prison  doors,  and  he  do  it 
to  save  his  life,  it  excuses  the  felony.     And  if  it  be 
done  by  rebels,    (though  this  does   not  excuse   the 
gaoler  nor  sheriff  in  civil  actions,)  it  excuses  the 
gaoler  from  felony ;  and  also  from  a  fine,  if  it  be  a 
greater  force  than  he  can  with  stand,  (s) 

If  a  justice  of  the  peace  bail  a  person  not  bailable 
by  law.  it  excuses  the  gaoler,-  and  it  is  not  felony 
in  the  justice,  but  negligent  escape,  for  which  he  is 
at  common  law  lineable.(t) 

w.u»urye*-  if  :l  gaoler  voluntarily  licence  a  felon  to  wander 
byPgaoL*IO"out  of  the  limits  of  the  prison  under  a  promise  to 
return  again,  and  the  prisoner  return  to  the  gaol,  so 
as  to  be  in  custody  before  the  gaoler  is  indicted,  it  is 
held  bj  M»nic  not  to  excuse  a  voluntary  escape  as  to 
felon\  ;  hut  it  certainly  is  punishable  as  a  misde- 
meanor ;  and  if  he  do  not  return,  the  escape  amounts 
to  felon>.(u) 

.sh«riff  tln«-       If  ■  gaoler  deputed  by  the  sheriff,  voluntarily  suffer 

»biefor.        #l  f(.i„n   ;n  |,js  enstodj  to  escape,  it  is  felony  only  in 

the  gaoler,  not  the  sheriff.     But  whether  the  escape 

were    voluntary  or   negligent,   the   sheriff   may   be 

(t)  H.  P.  C.  I.  396. 

(/)  Ibid. 

O)  Ibid.  597. 
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indicted,  fined,  and  imprisoned  for  the  offence  of  the     gaoler. 
gaoler.  And  though  not  felony  in  the  sheriff,  yet  it  is  a 
negligent  escape  as  to  him,  for  trusting  a  person  flius 
false  and   unfaithful   with  the  custody  of  his  pri- 
soner.^) 

A  gaoler  making  fresh  pursuit  after  a  prisoner.  Gaoler  may 

„       -°    .  i     .  ,    i.  ,.  i      retake  prison 

who  had  escaped  through  his  negligence,  may  retake  ei  negligently 
him  at  any  time,  even  at  the  distance  of  seven  years,  fSCau!^r£]}t 
and  where  he  can  find  him,  cither  in  the  same  or  a 
different  county :  but  if  the  prisoner  has  gone  beyond 
the  view  of  the  gaoler,  it  will  be  a  negligent  escape, 
which  the  recaption  will  not  purge,  but  it  may 
mitigate  his  fine  ;  but  if  the  retaking  happen  before 
the  prisoner  has  fled  out  of  the  sight  of  the  gaoler, 
lie  is  not  punishable,  it  being  in  law  no  escape. (re) 

If  a  gaoler  voluntarily  suffer  a  prisoner  to  eseapc,  Way  not  re- 
ft is  said  he  can  no  more  retake  him,  than  if  he  had  0*  cvo^untary 
never  been  in  his  custody.(a?)     But  the  cases  cited  in  escape. 
support  of  the  last  dictum,  are  on  civil  process. 

If  a  man  be  committed  to  prison  on  civil  process, LiabIe  t0  ac- 

■,   ,i  i  i*    .         i  .....  tion  for  abuse 

and  the  gaoler  maliciously  puts  him  in  irons,  or  puts  0f  prisoner. 
him  in  the  stocks,  or  withholds  from  him  his  victuals, 
whereby  he  becomes  decrepit,   lame,  or  otherwise 
diseased,  &c.  such  prisoner  may  have  an  action  on 
the  case  against  the  gaoler.(j/) 

And  though  it  is  the  duty  of  the  gaoler  to  keep  in 
safe  and  close  custody  all  persons  committed  to  his 
charge  by  lawful  warrant,  or  order  of  court :  yet 
if  the   gaoler,    having  A.  a  prisoner  in  his  custody, 

(i)  H.  P.  C.  I.  597. 

(w)  Ibid.  602.     Hawk.  P.  C.  II.  200. 

(r)  Hawk.  P.  C.  II.  200.  Co.  III.  52.  do.  Jao.  659. 

■  u)  Halt.  Sber.465, 
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caolcr.  Avhom  he  knows  to  be  infected  with  an  epidemic 
distemper,  confines  B.  another  prisoner,  against  his 
will  in  the  same  room  with  A.  whereby  B.  takes  the 
infection,  and  dies,  this  is  a  felonious  killing  by  the 

gaoler.  (~) 

Guilty  of  fe-  It  is  also  felonious  homicide  in  the  gaoler,  to  eon- 
tr";aingapri-line  a  prisoner  in  a  low,  damp,  unwholesome  room  ; 
soner,  so  thatnot  ftUowioc  him  the  common  convcniencics  which 

die.  ° 

the  decencies  of  nature  require,  by  which  the  habits 
of  his  constitution  are  so  affected,  as  to  produce  a 
distemper  of  which  he  dies.(a) 

For,  although  the  law  invests  gaolers  with  all 
necessary  powers  for  the  interest  of  the  state,  they 
are  not  to  behave  u  ith  the  least  degree  of  wanton 
cruelty  to  (heir  prisoners.  The  eases  above  describ- 
ed, are  deliberate  acts  of  cruelty,  and  erroneous  vio- 
lations of  the  trust  the  law  reposes  in  its  ministers.(fr) 

If  a  gaoler  keep  a  prisoner  more  strictly  than  the 
lam  requires,  whereof  the  prisoner  dies,  this  is 
felony  in  the  gaoler  by  the  common  law;  and  this  is 
the  reason  why,  if  a  prisoner  die  in  gaol,  the  coroner 
ought  to  inquire  of  his  death.  And  when  the  death 
i>  owing  to  cruel  and  oppressive  usage  on  the  part  of 
the  gaoler  or  his  officer,  it  is  wilful  murder  in  the 
person  guilty  of  the  duress.(c) 

,  c  to        If  (lie  gaoler  refuse  to  receive  a  prisoner,  arrested 

': ',,,  on  mesne  process,  tough  tendered  after  the  return 

if  an  escape,  day  of  (lie  wri(   on  which  he  was  arrested,  or  refuse 

r<>  receive  ;i  person  taken  in  execution,  and  delivered 


.  US.  Hawk.  P.  C.  I.  119. 

(a)  Sti  i         .     I  ,1.  Ilnyin.    1J87, 

H»wfc  P.  C.  I.  11!'.     Foster,  52?. 
(<-)  II.  P.  C.  I.  132,  Foster,  381,  M>2 
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or  brought  to  such  gaoler  at  the  prison,  and  the    ^^ 
prisoner  escape,    the  gaoler  must  answer  the  dam- 
age  or  debt,     And  if  the  prisoner  do  not  escape,  Fineabie  if 

<iftc    ««  *  .prisoner  do 

the  gaoler  shall  be  fined  for  such  rctusal  only.     Anu110t  escape. 
in  like  manner  shall  be  lined  for  refusal  to  receive  a 
prisoner  sent  to  him  on  criminal  process,  by  lawful 
authority,  (d) 

A  gaoler  is  punishable  by  attachment  for  gross  JjJJJg* 
misbehaviour  in  his  office;  such  as  barbarously  using  for  misbeha- 
a  prisoner;  for  disobeying  writs  of  habeas  corpus  law-vl0ur  inofticc' 
fully  issued  ;  and  not  bringing  up  the  prisoner  at  the 
day  prefixed  by  the  court  or  judge  issuing  such  writ. 
And  it  is  no  excuse  for  not  obeying  a  writ  of  habeas 
corpus  ad  subjiciendum,  that  the  prisoner  did   not 
tender  the  fees  due  to  the  gaoler,  (<?) 

The  want  of  a  tender  of  the  gaoler's  fees,  is  saidMusfc  obey 

.         °        ,    ,^  habeas  corpus. 

to  be  no  excuse  for  not  obeying  a  writ  ot  habeas  cor- 
pus ad  faciendum  &  recipiendum;  however,  it  is  cer- 
tain, that  if  the  gaoler  bring  up  the  prisoner  by  virtue 
of  such  habeas  corpus,  the  court  will  not  turn  him 
over  until  the  gaoler  be  paid  his  fces.Qf) 

If  a  prisoner  is  unruly,  and  makes  any  attempt  to  May  not  put 
escape,  so  that  the  gaoler  has  just  reason  to  fear  that^^0116^,,1^!," 
he  will   effectuate  it,  the  gaoler  may   hamper  such>c- 
prisoner  with  irons  to  secure  him  ;  but  Avithout  such 
reasonable  fear,  to  put  a  prisoner  in  irons,  is  altoge- 
ther unwarrantable,   and  at  common  laAv  may  not 
be  done.fgj 

An  action  of  debtAvill  lie  against  a  gaoler  for  the  Liable  hi  debt, 
escape  of  a  person  in  execution,  though  such  escapcfor  aa  escaPe 

(d)  Dalt.  Slier.  46G.  .Term.  Rep.  I.  CO. 

(e)  Hawk.  P.  C.    11.  227. 
iO  Ibid. 

[s)  H.  P.  C.   !.  COl.     Int.  II.  35!; 
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GAOLir..     were  -without  the  knowledge  of,  and  without  any  fault 
wuJo^Tbi    on  die  part  of  the  gaoler,  who  in  such  case  can  avail 
kaowiedie.     himself  of  nothing  hut  the  act  of  God,  or  public 
enemies,  as  an  excuse. (/i) 

May  not  di*  If  the  creditor  in  an  execution  give  a  written  au- 
erhonVuH"n"tliority  for  the  discharge  of  the  debtor  out  of  prison, 
tyf.utn<uHi,-aiui  aftenvards.  before  the  prisoner  is  discharged, 
th^'ty1 1  i»* 'countermands  the  authority  for  his  discharge,  and 
o.u,,.,r111ar,.i-(,u>  j  „ut  NVit  Ustandingdischarge  the  prisoner, the 
cbargo.  creditor  may  recover  against  the  gaoler  for  an  escape, 

and  the  gaoler  has  no  remedy  against  the  person  dis- 
charged, for  the  money  recovered  in  the  action  for 
tin*  escape. (i) 

«°e1Cof°pnI-  If  ■  defendant  he  arrested,  and  let  to  hail,  and  af- 
oner,snrnnc!-(ervvim]s  the  plaintiff  cause  him  to  be  again  arrested 
'  hjiseofb.ii. in  another  suit,  on  which  he  is  committed,  and  the 
bail  in  the  first  action,  (the  defendant  being  so  in 
custody  on  the  second  arrest.)  before  the  return  day 
of  the  >\rit,  notify  the  sheriff  in  writing,  that  they 
surrender  the  defendant  so  in  custody,  in  discharge 
of  their  bail  bond,  given  on  the  first  arrest,  and  the 
■tariff  do  not  manifest  an  acceptance  of  such  sur- 
render, and  the  prisoner  afterwards  escape,  and  the 
iheriff  pajri  the  amount  of  the  demand  for  which  the 
prisoner  wai  flrtl  arrested,  and  let  to  bail,  the  sheriff 
<  annul  recover  the  same  against  the  gaoler,  on  his 
bond  of  indemnity;  for  at  the  time  of  the  departure 
tf  the  pritoneri  be  Mas  not  in  custody  on  the  first, 
the  iheriff  not  having  assented  to  such  a  surrender, 
.mil  of  course  it  iras  no  escape  in  the  gaoler,  and  no 
broach  of  the  condition  of  his  bond,  to  save  the  she- 
rill'  harmless  from  escapes. (j) 

(A)  !!.•„.  Mfeek.  II.  103. 

(»)  P(  tk,  N    P.  co»ii,  Ui.  Note  (a.) 

(.;)  Unit,  I.J83. 
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As  the  gaoler,  who  suffers  an  escape  of  a  prisoner,     gaoler. 
indicted  for  two  or  more  distinct  felonies,  is  liable  as  h,s  liability 
for  but  one  escape,  so  if  two  or  more  persons  be  in-0"  escfPe  of 

*  x  two  indicted 

dieted  for  one  felony,  and  escape,  the  gaoler  is  liable  for  the  same, 
to  be  indicted  severally  for  the  escape  of  each,  (ft) 

If  an  action  be  brought  on  a  bond,  before  a  court  N°t  liable  for 
of  limited  jurisdiction,  and  the  plaintiff  sets  forth ecution  from" 
that  the  bond  was  made  within  the  jurisdiction  of  thecourtnot.  h*v- 
court,  (when  in  truth  it  was  not  made  within  their  tion. 
jurisdiction,)  and  the  action  proceed  to  judgment,  the 
defendant  not  having  excepted  to  their  jurisdiction, 
and  execution   issue,  and  the  defendant  be  arrested, 
and  committed  to  prison,and  afterwards  escape,  neither 
the  gaoler  nor  sheriff  is  liable  in  an  action  for  such  es- 
cape ;fbr  all  that  was  done,  was  coram  non  judice,  and 
therefore  no  legal  commitment.    And  though  the  de- 
fendant in  the  court  below,  pleaded  non  est  factum9 
that  cannot  give  the  court  jurisdiction  which  it  had 
not  before.  (I) 


(l)  h.  p.  c.   I.  599. 
(/)  Mod.  II.  29. 
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CHAP.  II. 


Of  different   Processes,   and  their   Incidents. 


I.  DIRECTION  AND  SERVICE  OF  PROCESS. 

THE  office  of  sheriff  consists  chiefly  in  the  execu-  direction,^. 
tion  and  service  of  writs  and  processes  of  law;  and 
to  do  this,  he  is  the  immediate  oflicer  of  the  king 
and  all  his  courts.  For  this  purpose,  he  is  sworn  to 
a  faithful  performance  of  his  duty,  without  favour, 
dread,  or  corruption. (a) 

By  the  ancient  law,  all  original  writs  (purchased  Process  di- 
at  the  suit  of  a  party  to  maintain  actions,)  are  to  [ff°  unless*  &?." 
be  directed  to  the  sheriff  of  the  county  where  the 
cause  of  the  suit  arises,  and  may  not  be  directed  to  any 
other  person,  unless  in  special  cases,  where  there  is 
good  cause  of  exception  to  the  sheriff,  when  the  writ 
must  be  awarded  to  the  coroner.  (6) 

Where  the  sheriff  is  a  party,  or  cousin,  or  other- 
wise of  kindred,  or  tenant  to  the  other  party,  and 
which  is  not  denied  by  such  other  party,  the  process 
must  be  directed  to  the  coroner  of  that  county,  and 
must  by  him  be  executed.  Yet  it  seems  that  when 
a  sheriff  is  plaintiff,  the  original  process,  summons. 


(a)  Dalt.  sher.  Pfi, 
(6)  Ibid. 
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aiMtnoN.tfc.or  capias,  and  the  like,  may  be  served  by  him  on  the 
y~^  defendant;  and  he,  or  his  under  sheriff  for  him,  may 
afterwards  put  in  pledges  of  prosecution  when  tin 
writ  is  pending.  And  when  they  come  to  issue,  he 
or  the  defendant  may  shew  that  he  is  sheriff,  and  the 
venire  must  be  directed  to  the  coroner.  But  if  the. 
plaintiff  be  named  sheriffin  the  writ,  a  coroner  must 
execute  il  :  and  so  he  must  if  the  sheriff  be  defend- 
ant.* In  some  cases,  where  the  sheriff  makes  default 
in  the  service  of  process,  it  must  be  directed  to  the 
coroner.  And  a  coroner  must  serve  an  attachment 
awarded  against  a  sheriff.  And  if  the  sheriff  be 
guilty  of  partiality  in  returning  the  array,  and  there- 
upon the  jury  be  quashed,  process  goes  to  the  coroner ; 
and  in  the  writ  to  the  coroners,  the  sheriff  is  com- 
manded not  to  intermeddle. (c) 

May  >wi  be        jjut  jf  tj,e  sheriff  be  dead  or  removed,  or  otherwise 

directed    to  ij-,i 

f  mm.  if  there  be  uo  sheriff,  the  process  may  not  be  directed 
!beriffbe "°  to  t,lc  corners,  but  must  be  stayed  until  a  new  sheriff 
be  appointed.  For  the  sheriff  being  the  immediate 
officer  of  the  courts,  process  may  not  go  to  the 
coroners  but  in  special  cases  only ;  as  where  it  is 
alleged  that  the  sheriff  is  of  kindred,  or  tenant,  to 
either  party;  or  is  himself  party  to  the  suit,  as 
above;  or  that  the  sheriff,  made  default,  or  is  found 
partial  as  aforesaid:  in  such  cases,  process  must  be 
directed  to  coroners  ;  otherwise,  to  the  sheriff.  And 
if  the  venire  facias  be  awarded  to  the  coroners. 
Mm  it  ought  to  have  been  directed  to  the  sheriff, 
o>  c  rnuTcrso,  (and  so  the  jury  be  returned  by  such 
as  have  no  authority,)  it  is  error,  and  is  not 
remedied  l>\  the  statute  of  jeofails. (d) 

•    \         '    i    .Miff  fa  pUintiff,  *  latitat   directed  to  himself  is  inc- 
\         l     II.  Itcp.  50o. 

D*H    >-lirr.  <>7,  98.     Co.   X.  10),  104.  Co.  Lit.  138. 
I  'i.     Co.  V.  3f. 
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"When  the  original  process  is  once  directed  to  theD«BECTioN,#c. 
coroners,  all  the  residue  of  the  process  in  that  suit  original  pro- 
must  follow  the  original,  and  be  likewise  directed  toce,s  <l'rected 

°  to  coroiier,re- 

the  coroners ;  and  that,  though  the  sheriff  be  dead,  sidue  of  the 
or  removed,  or  acquitted,  and  another  indifferent ^™* beaiso 
sheriff  be  appointed,  pending  the  suit.(e)  If  process 
go  to  the  coroners,  and  there  be  four  in  the  county, 
it  is  said  that  any  two  of  them  may  execute  or  return 
it;  for  the  plural  number,  to  coroners,  is  observed; 
but  one  of  them  alone  cannot  execute  or  return  such, 
process,  (f )  But  if  three  of  the  coroners  die,  the 
fourth  may  execute  and  return  the  process,  until  more 
be  appointed.^*) 

If  favour  in  the  under  sheriff,  (or  that  he  is  of 
kindred  to  either  party,)  or  that  he  is  a  party,  be 
alleged,  the  process  must  be  directed  to  the  high 
sheriff,  with  this  clause,  (it  seems,)  that  the  under 
sheriff  shall  not  intermeddle. (/i) 

If  both  the  sheriff  and  coroners  be  found  partial,  if  sheriff  and 
or  faulty,    the   process  must  be  directed  to  elisors paniX  pre- 
appointed by  the  court,  which  elisors,  upon  a  wmrecess.directed 
facias  to  them  directed,  must  make  and  return  the 
pannel,  and  after  the  return  thereof,  must  serve  and 
execute  all  other  process  which  may  issue  in  the  suit, 
as  the  sheriff  should  have  done,  if  the  process  were 
directed  to  him.(i) 

Sir  John  Fortescue  (some  time  lord  chief  justice, 
and  afterwards  chancellor  to  king  Henry  the  sixth,) 
writing  on  the  subject,  says,  If  the  sheriff  return  a 


(e)  Dalt.  sher.  99. 
(/)  Ibid.     Co.  IV.  46. 
(?)  Ibid.     Co.  Lit.  18 J. 
(A)  Ibid. 

(i)  Ibid.     Co,  Lit.  153 
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DiRECTioN.&v.favourable  pannel,  exception  may  be  taken  to  it  by 
eitber party;  and  if  the  exception  be  found  true,  by 
the  oath  of  two  of  the  same  pannel,  (chosen  thereto 
by  the  justices.)  the  pannei  must  be  quashed :  and 
then  the  justices  slmll  write  to  the  coroners  of  the 
same  county,  that  they  make  a  new  pannel;  and  if 
that  be  found  faulty,  that  must  also  be  quashed:  and 
then  the  justices  shall  choose  two  clerks  of  the  same 
court,  or  two  other  persons  of  the  same  county,  who 
in  the  presence  of  the  court,  must,  upon  their  oaths, 
make  an  indifferent  pannel,  which  may  not  be  chal- 
lenged by  either  party.  But  exception  may  be  taken 
by  either  party  to  the  poll  or  person  of  any  such  pannel, 
as  to  say  he  is  cousin,  &e.  to  the  other  party,  which 
being  found,  such  person  shall  not  be  sworn. (jj 

Sheriff?,  &c.       Sheriffs  and  under  sheriffs  must  receive  all  manner 

musirtceive  ,  .... 

all  uu  at  all  of  writs  in  any  place,  and  at  all  times,  within  the 
t,mes'  county,  when,  and  wheresoever  they  shall  be  deliv- 

ered them,  without  further  compensation  than  the 
the  fees  by  law  allowed;  and  must  by  themselves,  or 
some   lawful    substitute,    execute    and   return   such 
writs  according  to  the  directions  in  them  respect- 
ively given,    and  for  neglect  are  liable  to   be  fined. 
And  the  sheriff,  fcc.  on  the  delivery  of  any  such  writ, 
must  execute  :i  receipt  for  the  same,  giving  such  a 
description  thereof,  as  to  enable  the  person  deliver- 
ing  if.    to  prove   such  delivery  if  ever  questioned. 
li\  this  means  remedy  may  be  had  against  the  sheriff 
for  not  executing  such  writ,  or  making  a  false  return 
sheriff  miv  ;ts  to  t  lie  time  the  writ  came  to  his  hands,  (fc)  Though 
•"•all  writs  are  directed  to  the  sheriff,  yet  he  has  choice 
commiodo-  to  execute  them   himself,  or  he   may  command  his 
11..  rtwon  "i-Under  shcrilf,  bailiff,  or  other  sworn  officer,  to  serve 

do  It. 


(,)  Halt.  iber.  ion.     Co.  Lit,  153. 
(0  ibid.  101,  108. 
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or  execute  them,*  and  such  command  of  the  sheriff  by  d»ectioi*,#<. 

word  only,  is  good,  without  any  precept  in  writing *.  but 

if  such  command  be  given  to  one  not  a  sworn  officer,  it 

must  be  in  writing,  and  accompanied  by  the  writ.(l) 

If  a  writ  or  other  process  is  delivered  to  the  under 

sheriff,  he  must  either  execute  it  himself,  or  make 

his  warrant  in  the  name  of  the  sheriff,  to  some  other 

person,  who  may  execute  such  writ  or  other  process, 

but  can  command  no  other  person  to  do  it  *  and  each 

respectively,  having  such  writ  or  process  to  execute, 

may  take  the  posse  comitatus.(m)   Neither  the  sheriff 

nor  his  officers  may  dispute  the  authority  of  the  court 

from  which  they  may  receive  any  writ,  process,  or 

other  warrant,  but  must  execute  all  writs,  precepts, 

and  warrants,  of  the  court,  judges,  or  justices,    to 

them  directed,   if  within   the  jurisdiction  of   such 

court,   judge,   or  justice,  as  may  have  issued  the 

same*  but  if  the   court,  judge,  or  justice,  has  not 

jurisdiction,  the  officer  must  take  notice  of  it  at  his 

peril  j    for  want  of  jurisdiction    in    the    authority 

issuing  any  writ,  process,  or  precept,    will  subject 

to  an  action  the  officer  serving  the  same :  not  so,  if 

the  issuing  such  writ,  precept,  or  process,  is  merely 

erroneous,  (n) 

The  sheriff  or  other  officer,  to  whom  any  writ  or  Officer's  dm > 
warrant  shall  be  directed  and  delivered,  ought  to 
execute  it  with  all  speed  and  secrecy,  and  pursue 
the  directions  therein  contained  $  else  he  cannot 
justify  under  it.  "When  directed  to  attach  the  goods 
estate,  or  person,  of  a  debtor,  if  by  the  delay  of  the 
officer  having  such  warrant,  such  debtor  absconds, 
or  his  goods  are  removed  out  of  the  jurisdiction  of 
such  officer,  or  are  sold,  or  such  goods  or  estate  are 

(0  Dalt.  sher.  103. 

(m)  Ibid.   103,   104,  lOo. 

(«)  Ibid.  109. 
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DUECTio.v.^v.by  some  other  officer  seized  by  virtue  of  lawful  pro- 
cess, the  officer  thus  delaying,  becomes  liable  to  an 
action  for  such  his  delay.(o) 

A  known  officer  need  not  show  his  writ  or  warrant 
before  he  makes  service  of  it,  although  demanded ; 
but  one  specially  appointed,  not  known  as  a  public 
officer  must,  otherwise  the  defendant  may  make 
resistance:  and  every  officer  who  will  justify  an 
arrest  or  attachment  by  virtue  of  any  writ  or  warrant, 
must  produce  it  in  court.  It  is  also  the  duty  of  every 
officer,  having  made  an  arrest  or  attachment  by 
virtue  of  any  writ  or  process,  to  show  it,  if  required 
by  the  defendant,  that  he  may  either  pay  the  money 
demanded,  or  procure  bail,  or  in  some  other  way  be 
enabled  to  liberate  his  person  or  goods.  But  though 
such  officer  need  not  show  his  precept  when  making 
such  arrest  or  attachment,  yet  he  ought  to  declare  the 
contents  of  it,  unless  when  the  defendant  makes 
resistance,  in  which  case  the  officer  need  not  even 
declare  such  contents,  until  the  person  arrested  sub- 
mit himself  thereto.  And  if  the  officer  is  not  known 
to  the  person  whom  he  arrests,  yet,  when  such  officer 
says,  I  arrest  you  in  the  king's  name,  it  is  such 
notice  to  the  person  arrested,  that  he  is  bound  to 
obey  j  and  if  arrested  without  lawful  authority  to 
make  such  arrest,  he  may  have  his  action  of  false 
imprisonment  against  the  person  arresting.(p) 

mUfrmnm      If  a  s,,0liff  or  other  officer  come  to  arrest  a  person, 

«i.  i. -.,,1  ,„t,     and  before   the   officer   can   make   the    arrest,    the 

i.,nt,  Jr  (S.«lt,l'l'n<laiil    l)it<s ;    the   officer   may  pursue  him,  and 

iaP"'S-         take  him,  even  in  another  county,  but  mu9t  use  no 

violence  to  liini.  he  not  having  been  actually  arrested 


(o)  Hilt,  slier.  110,  HI: 
(;)  Ibid.     Co.  IX.  68,  69. 
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before  he  fled;  but  if,  after  being  arrested,  he  flies, *\netw*Ac- 
and  when  overtaken,   draws  any  weapon,  the  officer 
may  justify  an  assault  and  battery  to  take  him.(g) 

If  an  officer  arrest  a  person  without  warrant, 
though  one  be  delivered  to  him  immediately  after, 
to  arrest  the  party  for  the  same  cause,  yet  the  action 
is  tortious,  and  the  officer  liable  in  an  action  of  false 
imprisonment  by  the  party,  and  may  be  amerccd.(r) 

If  the  person  or  goods  of  a   stranger  are  seized  Liable  for 
or  attached,  though  his  name  is  the  same,  and  hCp^'on    or 
affirmed  himself  to  be  the  defendant  yet  the  officerS°ods  of  a 
is   liable  in  trespass :    so   if  such   person  or  goods  &c. 
are  pointed  out  to  the  officer  by  the  plaintiff,  as  the 
person  or  goods  of  the  defendant.     But  if  there  are 
divers  of  the  same  name  and  sirname  in  the  described 
limits,  and  the  officer  cannot  by  any  means  ascertain 
which  is  in  fact  the  defendant  named  in  the  writ,  it 
is  safest  for  such  officer  to  return  such  fact,  and  that 
he  knows  not  on  whom  to  execute  such  writ.(s) 

If  an  officer  arrest  a  defendant  by  virtue  of  a  writ  May  not  re- 
or  warrant,  and  permits  him  to  go  at  large  to  procure*^ ^pr2* 
bail,  on  an  agreement  by  the  person  arrested,  thathim  t0  go  a^ 
he  will  return  to  such  officer  on  a  day  agreed,  but  rSe* 
does  not  return,  the  officer  cannot  retake  such  de- 
fendant by  virtue  of  the  same  writ  or  warrant;  but 
if  the  person  arrested    escape  of  his  own  wrong, 
without  such  consent  of  the  officer,  he  may,  on  fresh 
pursuit,  retake  his  prisoner,  and  repeat  it  as  often  as 
he  escapes,  though  he  gets  out  of  the  view  of  such 
officer,  and  even  flies  into  another  county.(f) 


(g)  Dalt.  sher.  111. 
(>•)  Ibid. 

(*)  Ibid.  112,  113.     Com.  sher,  90. 
(0  Ibid.   115. 
VOL.   I.  1Q 
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BiaEcrios.tfr.  If  an  officer  arrest  a  person  on  a  capias,  or  writ  of 
attachment  or  other  lawful  process,  and  returns,  non 
est  inventus,  the  person  arrested,  may  maintain  false 
imprisonment  against  such  oflicer.(u) 

a  person  ia       If  a  person  is  in  custody  of  the  sheriff  hy  lawful 
cu*tod>0"0,,e  authority,  (except  for  criminal  matters,)  and  another 

process,  (civ-  •  -v.  r  *  ■ 

ii,)wiii  be  also  writ  is  delivered  to  the  sheriff,  commanding  him  to 
JSrfSSto'1'****  the  bo(b  of  such  person  then  in  custody,  by  vir- 
the sheriff.  tue  0f  sucn  other  writ,  and  if  such  sheriff  shall  refuse 
to  receive  such  other  writ,  or  shall  not  hold  the 
prisoner  upon  it,  it  will  he  an  escape  in  the  sheriff, 
though  he  made  no  formal  arrest  hy  the  second 
writ.(r) 

Every  person  who  has  any  suit  pending  in  any  of 
the  king's  courts  at  Westminster,  is  privileged  from 
any  arrest  either  of  his  hody  or  goods  which  are 
necessary  for  the  maintenance  of  such  suit.(w) 

sheriff,  &c.       If  any  officer  or  other  person,  arrest  any  clergyman 

mav    not    ar-  "  ,.,/..,..  .  . 

l est  person    or  other  person  while  performing  divine  service  in 
performing    <uo  CUUPcn  or  t.]iurt.h  yard,  or  other  place  dedicated 

divirieserrice,  *  7  * 

&o.  to  God,  he  is  liable  to  he  imprisoned,  and  punished 

at  the  king's  pleasure,  and  to  recompence  the  party 
arrested ;  but  none  may  be  kept  within  the  church 
In  fraud  or  collusion  j  and  the  sheriff  may,  if  neces- 
Btq  .  lervc  process  and  execute  writs  within  a  church, 
so  that  it  be  not  done  to  the  disturbance  of  divine 
Berrioe  ;  nor  may  it  be  done  on  the  Lord's  day.(o?) 

m  h**c*        ^°  shcrift*  or  other  officer  may  at  any  time  serve 
m.nmo.&r.  any  t'ivil  process  or  writ  on  any  foreign  minister  or 

(n)  Dalt  sher.  113. 
(f)  Ibid.    Hi, 
(«•)  Ibid. 
(t)  Ibid.   11  V 
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his  domestics,  while  he  is  resident  in  the  country,  direction,^. 
and  in  office ;  to  do  which  is  prohibited  by  the  law  of 
nations,  as  well  as  by  statute  of  the  realm,  (y) 

Service  of  a  declaration  in  ejectment,  by  nailing  Declaration 

n  •  •  \  •    1        1      ,n  ejectment 

it  on  the  barn  door  of  the  premises,  in   which  thenaiiedtodoor, 
tenant  had  occasionally  slept,  there  being  no  dwelling  J?JJ806d  8er" 
house  on   the  premises,  and  the   tenant  not  being 
found  at  his  last  place  of  abode,  was  allowed  to  be 
good  service.(a) 

In  the  state  of  Massachusetts,  a  constable  cannot  in  Massaclm- 
serve  an  original  writ  in  a  real  action;  and  if  such 5^  Cannot 
writ  is  served  by  a  constable  only,  it  is  matter  of  error se,ve  original 

.  .  writ  in  real 

after  judgment. (a)  action. 

By  the  statutes  of  Massachusetts  of  1785.  c.  75,  s.  8.  Writ  v.  towD, 

.  served  by  co- 

process  against  a  town  or  other  body  corporate,  mustpy  ieft  with 
be  served  by  leaving  a  copy  of  such  writ  with  the  clerk  clerk# 
or  principal  inhabitant  of  the  town,  or  some  principal 
member  of  the  corporation,  thirty  days  before  the 
return  day  of  the  writ.  And  the  words,  other  body 
corporate,  include  all  aggregate  corporations  ;  and  of 
course  banking  companies,  on  which  writs  must  be 
served  thirty  days  before  the  return  day.  (6) 

* 
In  scire  facias,  to  hear  errors  in  judgment  upon  a 

probate  bond,  all  the  names  of  the  persons  indorsed 

on  the  original  writ,  and   for  whose  use  executions 

were  awarded,  ought  to  be  inserted  in  the  writ,  and 

service  thereof  to  be  made  upon  all.(c) 


(y)  Com.  sher.  98. 
(z)  Bos.  Pul.  IV.  293. 

(a)  M.  T.  R.  V.  260. 

(b)  Ibid.  100. 

U)  Ibid.  HI.  952. 
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election,^.  In  the  state  of  Connecticut,  an  officer  is  bound  by 
in  Connectt-  his  precept,  unless  it  be  void  on  the  face  of  it.  He 
found  b?yprre-cannot  look  into  tue  circumstances  which  induced  the 
cept,  unless,  direction  of  it  to  him.fd) 

&c.  v 

Justice  may  A  justice  of  the  peace  may  grant  a  warrant  to 
£ ^3^™?* search  for  stolen  goods,  but  the  places  to  be  searched 
stolen  goods.  must  be  particularly  described  and  specified  in  such 
warrant,  (as  well  as  the  goods  for  which  search  is  to 
be  made,)  and  if  a  justice  grant  a  warrant  to  search 
all  places,  and  arrest  all  persons  the  complainant 
may  suspect ;  such  warrant  is  illegal  and  void.(e) 

A  writ  directed  to  an  indifferent  person  by  name, 
without  describing  his  place  of  residence,  is  good.ffj 

Recognizance  ^  recognizance  by  the  plaintiff  in  a  writ  of  attach- 
only,  before  ment  before  the  authority  signing  the  same,  is  suffi- 
authonty      cient  security  given  on  such  writ,  to  authorize  service 

•  inning,  at-  *   ©  ■ 

tachment       thereof  as  an  attachment,  (gj 

good. 

Wntofrepie-  A  writ  to  replevy  goods  taken  by  attachment,  is 
loryprocess*  noi  an  adversary  suit,  but  a  mandatory  precept, 
which  ought  to  be  directed  to  the  officer  who  served 
the  attachment,  requiring  him  to  redeliver  the  goods 
to  the  defendant  in  the  original  action,  to  give  notice 
to  the  plaintiff  at  whose  suit  they  were  attached,  and 
to  return  the  writ  of  replevin  to  the  court  to  which 
the  attaehment  was  made  returnable.  And  the  bonds 
u  In.  h  are  given  on  the  issuing  of  the  writ  of  reple- 
vin, are  the  only  pledge  which  the  plaintiff  has  for 
the  security  of  his  debt,  &c.(/i) 


(rf)  Kirb.  182. 
(t)  Ibid.  215. 
(/)  Root,  |.  .SO*. 
(/•)  Hay,  II.  227. 
M)Kiib.  274. 
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If  a  writ  of  attachment  be  served  by  a  proper »'««wMff- 
officer's   reading  the   same  in  the   hearing  of  the  Attachment 
defendant,  or  by  leaving  a  true  and  attested  •WJjJSJlS? 
thereof,  at  his  usual  place  of  abode  in  the  state,  the 
service  will  be  good  to  hold  the  defendant  to  answer 
to  the  action,  though  no  property  of  the  defendant's 
be  attached,  (i) 

In  process  of  foreign  attachment,  if  the  defendant  Forest- 
ever  dwelt  in  this  state,  a  copy  of  the  writ  must,  by 
a  proper  officer,  be  left  in  service  at  his  lodging,  or 
last  usual  place  of  abode  in  the  state. (jj 

When  the  inhabitants  of  a  town  are  sued  in  their  Process  a- 
corporate  capacity,  and  the  writ  is  returnable  beforeSainstatow" 
a  justice  of  the  peace,  it  must  be  served  at  least 
twelve  days  before  the  time  of  trial. (fe) 

In  an  action  where  a  town  is  plaintiff,  a  member  of  Procesg  in  fa_ 
that  town  may  serve  the  writ.(l)     If  the  officer  orvourofatown, 

~.  .  'a  i        j        ^officer  may 

indifferent  person  who  serves  a  writ  gave  bonds  otglve  oonaof 
prosecution  thereon  when  it  issued,  and  is  the  onlyProsecutiou- 
security  thereon  at  the  time  of  service,  the  service  of 
such  writ  by  him  is  nevertheless  good.(w) 

If  a  husband  and  wife  are  both  defendants  in  an  Husband  and 
action,  and  the  process  be  served  by  copy  only,  one  fendants. 
true  and  attested  copy  of  such  process,  left  by  a  pro- 
per officer  at  their  usual  place  of  abode,  (they  then 
living  together)  is  sufficient  service  on  both.(re) 

In  the  service  of  an  attachment,  the  officer  may°»  attach- 
not  take  the  goods  nor  estate  of  the  defendant,  and  take    both 

(;)  Root,  I.  54.   II.   130. 

O)  Ibid.  387. 

(A)  Ibid.  109. 

(/)  Ibid.  175. 

(m,  Ibid.  3'>8,  356. 

(.»)  Ibid.  475. 
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piRECTjos,6v.also  take  his  body  :  and  if  after  having  taken  the  de- 
goods  and  fendant's  goods  or  estate,  he  also  take  his  body,  such 
fcody.  officer  is  liable  to  an  action  of  false  imprisonment,  in 

favor  of  the  person  whose  goods,  or  estate  and  body 

are  so  attached.(o) 

in  Vermont,      jn  tue  state  0f  Vermont,  a  warrant  to  apprehend 

warrant  to  ■  «.•.■•  -1  1    •    j. 

■pprebead  a  person  charged  with  a  crime,  upon  the  complaint 
^,™d"abutK>t°^  a  Private  informer,  cannot  legally  issue  without 
upon  oath,  oath  made  by  the  complainant.  And  though  the 
complainant  write  in  his  complaint,  that  it  is  under 
oath,  and  the  mittimus  set  forth  that  the  complaint 
was  so  made,  it  is  bad,  and  nothing  short  of  the  cer- 
tificate of  the  magistrate,  that  the  oath  was  admin- 
istered, is  sufficient  evidence  thereof.Qp) 

Sci.  fa.  v.  bail.  a.  writ  of  scire  facias,  issued  against  bail  taken  on 
mesne  process  returnable  to  a  county  court,  must  be 
signed  by  one  of  the  judges,  or  by  the  clerk  of  the 
court  to  which  such  writ  of  scire  facias  is  made  re- 
turnable. And  if  signed  by  a  justice  of  the  peace 
only,  all  proceedings  thereon  are,  as  to  the  parties, 
erroneous,  and  in  relation  to  third  persons,  void. 

(o)  Root,  II.  346. 
(p)  Tyl.  It«p.  I.  444, 
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II.  SUMMONS. 


SUMMONS  is  a  writ,  directed  to  the  sheriff  or   J^"^ 
other  proper  officer,  to  cite  or  warn  one  to  appear  at  What,  and 
a  certain  day,  and  answer,  &c.    The  summons  must  owserve 
be  made  by  or  in  the  presence  of  two  or  three  sum- 
moners,  who  ought  to  be  free  and  lawful  men  of  the 
neighbourhood.     And  in  real  actions,  the  sheriff's 
order  to  serve  or  execute  this  process,  is  to  go  himself, 
or  send  his  deputy  to  the  land  with  the  summons, 
and  there  to  cite  or  warn  the  tenant,  or  party,  by 
sticking  up  a  white  stick  in  his  land ;  which  done, 
the  sheriff  must  return  the  common  pledges  for  the 
plaintiff,  and  the  names  of  the  summoners,  thus : 

.„.   ,         P  ..      (John  Doe, 

Pledges  of  prosecutmn  j  ^^  ^ 

Summoners  of  the  within  named  J.  S.  (the  deft.) 

{Richard  Bee, 
Henry  Few. 

This  summons,  or  warning  of  the  defendant  to  ap- 
pear and  answer,  &c.  i?  so  necessary  by  the  common 
law,  that  without  i>,  all  the  proceedings  and  judg- 
ments after,  are  c,4  ah  erroneous,  and  rendered  fruitless, 
and  the  officer  liable  to  punishment  and  damage.  For , 
if  a  man  recover  in  a  writ  of  dower,  or  waste,  &e.  by 
default  of  the  defendant,  when  in  fact  he  had  not 
been  summoned,  (nor  attached,  nor  distrained)  he 
may  have  a  writ  of  deceit  against  both  the  officer  and 
plaintiff,  (a) 


(a)  Dalt.  sher.  149,  ISO 
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summons.  In  a  writ  of  trespass,  the  sheriff  returned  a  nou 
iiu^J^  est  inventus,  whereupon  a  capias  issued  out  to  take 
the  defendant,  who  afterwards  came  into  court,  and 
alleged  that  he  was  sufficient,  and  that  he  might  have 
hecn  summoned,-  and  prayed  a  writ  against  the  she- 
riff for  his  false  return,  andhadit.(6) 

Real  actions.  In  real  actions,  the  sheriff  or  his  officer  must  sum- 
mon the  tenant  upon  the  land,  hut  in  an  action  of  debt, 
for  damages  recovered  in  a  writ  of  entry,  &c.  the 
summons  must  be  to  the  person. 

Petit  cape.  In  a  petit  cape,  the  sheriff  must  summon  the  tenant 
to  answer  to  his  default,  and  to  hear  his  judgment 
upon  it,  after  plea,  issue,  or  demurrer.  But  in  a 
grand  cape,  the  tenant  must  be  summoned  to  answer 
to  the  default,  and  further  to  the  demandant.(c) 

Real  actions.  In  summons  in  real  actions,  the  summoners,  in 
presence  of  the  pernors,  (receivers)  and  viewers,  &c. 
ought,  1st,  to  summon  the  tenant  to  keep  his  day  of 
return,  and*  .ame  it  certain,  to  answer,  &c.  2d,  they 
must  name  the  name  of  the  defendant;  3d,  the  land 
demanded,  (d) 

And  the  sheriff,  by  force  oV-*hc  pratipe,  may  come 
upon  the  land  with  the  summoncrsi^r.id  there  summon 
the  poison  against  whom  the  praci\^  is  brought;  but 
if  (lie  sheriff,  by  information  of  the  demandant,  shall 
summon  the  tenant  in  another  man's  land,  the  sheriff 
shall  br  excused.  And  the  summons  in  a  precipe 
tnuM  always  be  done  in  the  day  time,  between  sun- 
rising  and  suusetting.  and  not  in  the  night,  and  fifteen 
days  at  least,  before  the  return  of  the  writ.(e) 

(A)  Dalt.  slier.    150. 
(<)  Ibid.   151. 
(ti)  Co.  VI.  52. 
(0  Dalt.  sher.  151. 
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The  sheriff  cannot  summon  the  tenant  by  rent  summons. 
common  or  reversion,  nor  the  like;  for  that  the  soil 
is  another  man's  freehold.  And  yet  where  tenant  for 
life,  prays  in  aid  of  him  in  reversion,  and  a  scire 
facias  issues  to  summon  him  in  reversion,  and  the 
sheriff  returns  that  the  reversioner  hath  nothing  in  the 
county  but  the  reversion  of  the  land  in  which  he  hath 
summoned  him,  it  is  a  good  return;  for  he  must  be 
summoned  in  the  land  demanded,  and  which  is  ano- 
ther's freehold.  (^/J 

But  where  the  action  is  to  recover  the  freehold  of 
land,  the  summons  must  be  made  in  the  same  land. 
And  where  the  summons  is  brought  against  one  as 
heir,  the  summons  must  be  in  the  land  descended.^*) 

Upon  a  precipe,  if  the  defendant  be  not  tenant  of 
the  land,  &c.  yet  the  sheriff  must  summon  him  on 
the  land  demanded;  inasmuch  as  the  plaintiff  has 
sworn  that  he  is  tenant.  And,  indeed,  the  writ  does 
not  command  the  sheriff  to  summon  the  tenant  upon 
his  own  land,  but  generally,  that  he  must  summon 
him,  not  naming  in  what  land.  And  then,  by  a 
maxim  in  law,  it  is  taken,  that  he  must  summon  him 
upon  the  land  in  demand. (ft) 

If  the  sheriff  summon  him  who  has  no  land,  by  One  who  has 
his  person,  and  return  him  summoned,  it  is  good.     As ,"° lantl  may, 

r  '  °  be  suromoneu 

in  actions  of  annuity  or  covenant,  summons  is  the  by  his  person. 
proper  process  ;  and  where  the  defendant  has  no  land, 
he  may  be  summoned  by  his  person,  and  in  all  actions 
merely  personal,  the  sheriff  must  summon  the   de- 
fendant by  his  person. (i) 

(/)  Dalt.shcr.   151,  152. 

(g)  Ibid. 

(A)  Ibid.   152. 

'/)  Ibid. 

VOL.    T.  11 
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summons.        In  a  praecipe  tliere  ought  to  be  two  summoncrs,  for 
"■^^^    if  tliere  be  but  one,  and  the  tenant  make  default,  and 

lose  by  his  default,  he   shall  have  a  writ  of  deceit 

against  the  sheriff,  (jj 

sheriff  can-      The  sheriff  cannot  summon  himself;  and  if  he  do, 
not  summon  an(j  suffer  a  recovery,   it  is  erroneous:    and   if  he 

return  one  summoned,  who  has  not  been  summoned, 

he  it  is  punishable. (k) 


(j)  Dalt.  sher.   153. 
pt)  Ibid.  152,   153. 
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III.    ATTACHMENT  AND  CAPIAS. 

ATTACH  comes  from  the  French  word  attacher,  attachment, 
and  signifies  to  take  or  apprehend,  by  commandment   ^^^, 
of  a  writ  or  precept. (a)  Attachment, 

v  what,   and  it! 

difference 

It  differs  from  arrest,  in  that  he  who  arrests  afrom  arrest- 
man,  carries  him  forthwith  before  a  person  of  higher 
authority,  to  be  disposed  of  as  the  law  directs ;  while 
the  person  attached  may  be  kept  by  the  officer  exe- 
cuting the  writ,  and  presented  in  court  at  the  day 
assigned.  An  arrest  is  executed  on  the  body  only, 
but  an  attachment  often  upon  goods  and  chattels, (6) 
and  is  most  properly  issued  in  personal  actions. 

A  capias  takes  hold  of  lands  and  tenements,  and  CaP'as»  wnat» 
.      ,    ,    ,  i  and  its  differ- 

appropriately  belongs  to  real  actions. (C)  ence  from  at- 

tachment. 

The  difference  between  a  common  attachment  and  Difference  of 
distress,  is,  that  an  attachment  runs  not  against  thefrom  distress. 
lands,  while  a  distress  does  ;  and  the  distress  runs  not 
against  the  body,  but  it  may  be  taken  by  an  attach- 
ment.(d)  The  attachment,  in  the  most  common  use 
of  the  word,  is  an  apprehending  the  body  of  a  man, 
to  bring  him  to  answer  the  action  of  the  plaintiff. 
Attachments  are  also  issued  against  persons  guilty  of 
a  contempt  of  court.(e)  Attornies,  for  injustice  and 
base  dealings  with  their  clients,  are  liable  to  attach- 
ment, as  well  as  for  contempt  of  court. (fj  Where 
a  man  is  attached  by  his  goods,  they  ought  to  be  move- 


(a)  Jac.  Law  Die.    title,  Attachment. 

(b)  Kitch.  '279.     Dalt.  Sher.   154. 

(c)  Bract,  lib.  4.  Fleta,  lib.  5.  cap.  24, 
id)  Glan  .  lib.  10. 

(e)  LilL  Abr.    121. 

(/)  Hawk.  1!.  217,  2!?. 
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attachment,  ables,  mere  chattels  personal ;  nor  is  every  chattel  per- 
^^  sonal  at  all  times  subject  to  attachment.  The  defend- 
ant's horse  on  which  he  rides,  ought  not  to  he  attached, 
if  other  goods  sufficient  may  be  found.  Neither  are 
goods  pawned  or  borrowed  subject  to  attachment.  If 
the  goods  of  A.  are  attached  as  the  goods  of  B.  and  in 
his  possession,  yet  A.  may  maintain  his  action  against 
the  officer  serving  the  attachment,  for  he  must  at  his 
peril  take  knowledge  to  whom  is  the  property  of  the 
goods.  An  attachment  may  be  made  by  pledges,  as 
well  as  by  goods,  viz.  by  the  defendant's  procuring 
pledges  or  sureties  for  his  appearance  in  court,  (g) 

s»orn  bailiff      A  bailiff  sworn  and  known,  having  a  warrant  to 

Tant"8maav     make  an  attachment,  may  command  his  servant  to  do 

command  his  \tf  anQ  j(  vjjj  foe  good,  though  the  command  be  by 

luakeattacL- parol  only.(/i)      If  an  officer  attach  live  cattle,  he 

ment-  may  put  them  in  the  common  pound,  but  chattels 

vithout  life,  in  any  other  place  of  safety.(i)     If  the 

officer  attaching  goods  leave  them  in  the  hands  of  the 

owner,  taking  an  obligation  of  him  for  the  delivery 

of  the  goods,  if  he  make  default  of  appearance,  such 

obligation  is  good  and  valid.  (/) 

A  married  woman  must  be  attached  by  the  goods  of 
her  husband. (/:) 

bm«&t       The  court  will  grunt  an  attachment  against  sheriffs, 

.  'nm^'th* sir  <>!li<  crs  coroners  and  constables,  authorized  t» 

serve  process,  wbeneverit  shall  appear  that  any  such 

officers  have  been  guilty  of  any  corrupt  practice,  in 

not  BerYing  any  writ  ;  as  vhcre  they  refuse  to  do  it, 


(.)  Pali.  Sher.  155. 

14)  lt>i<l.   156. 
(i)  Ibid. 
(.,)  Ibid. 

(*)  Ibid.  157. 
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unless  paid  an  unreasonable  gratuity  from  the  plain-  attachmmt, 
tiff,  or  receive  a  bribe  from  the  defendant,  or  give  ^^w 
him  notice  to  remove  his  personal  effects  in  order  to 
prevent  the  service  of  any  writ,  the  court  which 
awarded  it  may  punish  such  offences  in  such  manner 
as  shall  seem  proper,  by  attachment,  &c.  But  if  there 
neither  appears  to  have  been  any  palpable  corruption 
in  the  case,  nor  particular  obstinacy,  as  by  disobey- 
ing a  special  rule  of  the  court  in  relation  to  the  ser- 
vice of  such  writ,  nor  other  extraordinary  circum- 
stance of  wilful  negligence,  it  seems  not  to  be  usual 
to  grant  an  attachment  in  such  cases,  but  to  leave  the 
party  to  his  ordinary  remedy  against  the  officer,  which 
he  may  have,  either  by  serving  him  with  rules  to 
return  the  writ,  &e.  or  by  suing  him  for  the  damage 
sustained  by  his  negligence,  in  an  action  of  escape, 
or  on  the  case,  or  by  taking  out  an  alias,  or  pluries, 
which  if  the  sheriff  do  not  execute,  an  attachment 
goes  against  him  of  course,  unless  he  give  a  good  ex- 
cuse for  his  not  having  done  it.  (I) 

So  for  oppressive  practice  in  the  execution  of  a  For  oppr«- 
writ,  as  for  using  needless  force,  violence  and  terror, s,lvepractlce* 
in  making  an  arrest,  or  breaking  open  doors  where,  by 
law,  it  is  not  justifiable,  and  there  is  no  plausible  ex- 
cuse for  doing  it,  or  treating  persons  arrested  basely 
and  inhumanly,  or  keeping  them  in  custody  till  they 
consent  to  pay  money  for  their  deliverance,  or  making 
an  arrest  without  due  authority,  as  by  force  of  a 
blank  warrant,  filled  up  with  the  name  of  a  special 
bailiff  by  the  party  himself,  or  by  a  bailiff  without  the 
privity  or  subsequent  agreement  of  the  sheriff,  at- 
tachments are  every  day  granted.  But  attachments 
of  this  kind  are  sometimes  denied,  in  respect  of  the 
common  use  of  the  practice,  which  experience  has 

(/)  Hawk.  P.  C.  CI 5. 
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attachment,  proved  almost  necessary  in  some  cases,  to  prevent  the 
v^yU^  i defendant's   having   notice  of   the  intended   arrest. 
And  if  it  appear  to  the  court  that  there  he  any  such 
reasonable  cause,  they  will  in  a  great  measure  ex- 
cuse, if  not  wholly  dispense  with  it. (to) 

Where  an  officer  is  guilty  of  any  corrupt  practice, 
in  depriving  the  plaintiff  of  that  benefit  which  he 
ought  to  have  from  the  execution  of  his  writ,  such 
officer  is  liable  to  be  punished  by  attachment.  As  if 
he  levy  the  debt  by  virtue  of  an  execution,  and  keep 
the  money  in  his  own  hands  and  embezzle  it.  But 
unless  there  appear  some  gross  and  palpable  corrup- 
tion in  an  officer  by  neglecting  to  return  a  writ  executed 
by  him,  or  to  bring  in  the  body  or  money,  &e.  according 
to  his  return,  the  court  will  hardly  grant  an  attach- 
ment immediately,  but  rather  proceed  against  him  by 
rules  to  return  the  writ,  &c.(n) 

For  contempt.  But  where  an  officer  attempts  to  impose  upon  the 
court,  by  knowingly  making  a  false  return,  he  is 
liable  to  be  punished  by  attachment  for  his  contempt. 
Yet  in  such  case,  the  court  will  choose  to  leave  the 
parly  injured  to  his  remedy,  by  an  action  on  the  case, 
unless  where  there  is  some  extraordinary  hardship 
or  oppression  :  as  where  an  officer  who  had  arrested 
our  on  a  cavias,  returned  that  he  had  taken  him,  but 
that  thr  ilrlrndani  was  so  sick,  that  he  could  not 
bring  in  his  body  at  the  day  for  fear  of  endangering 
his  Ml',-;  mIu-ii.  in  truth,  the  defendant  had  been  all 
thr  whilr  in  good  health,  and  was  only  detained 
unoVr  raeJh  pretence  to  extort  money  from  him, 
\r.(o) 


(m)  Hawk.  P,  C.  CiG. 
(/i)  Ibid. 

(<»)lbid.  II,  117; 
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A  sheriff  is  not  liable  to  an  attachment  for  not  attachment, 
returning  a  writ,   if  not  called  upon  by  a  rule  of  the    ^-v->^ 
court  within  six  months  after  the  expiration  of  his ^teioatuch" 
office ;    notwithstanding    he   was   requested    by  the  mn.t  for  not 
party  to  return  it  before  the  six  months  had  expi-^ri"["^ess> 
red.(p)  &c- 

The  sheriff  returned  ccpi  corpus  to  a  bailable  writ, 
in  Hilary  term,  upon  which  the  plaintiff  proceeded 
no  further  till  next  Michaelmas  term,  when  the  court 
decided  it  unreasonable  that  the  sheriff  should  be 
called  upon  to  bring  in  the  body  after  such  delay,  and 
set  aside  an  attachment  issued  against  him  for  not 
doing  it.(g) 

A  sheriff  who  is  ruled  on  the  last  day  of  a  term, 
to  bring  in  the  body,  but  goes  out  of  office  before  the 
next  term,  is  liable  to  an  attachment  for  not  bringing 
in  the  body,  (r) 

But  a  sheriff  ought  not  to  be  ruled  to  bring  in  the 
body,  until  the  day  after  the  day  on  which  the  rule 
to  return  the  writ  expires.  And  if  he  be  ruled  to 
■bring  in  the  body  before  such  expiration,  and  be  at- 
tached for  not  obeying  it,  the  court  will  set  aside  the 
attachment  for  irregularity,  (s) 

An  attachment  against  the  sheriff  is  irregular,  if 
the  rule  to  bring  in  the  body  issues  before  the  time  of 
putting  in  bail  expires.(f) 

If  the  sheriff  be  once  in  contempt  for  not  brine:inffContemr't  "<* 

,      ,  •  ,    ,         ,        ,       purged  bv  de- 

in  the  body,  that  contempt  is  not  purged  by  the  de-fendant  sur- 
rendering. 

(p)  Term.  Rep.  II.   1. 
(?)  Ibid.  VII.  452. 
(r)  Hen.  Black.  I.  629. 
(s)  Ter.  Rep.  V.  479. 
(0  Hen.  Black.  II.  276. 
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attachment,  fendant' s  surrendering  on  a  subsequent  day,  though 
v^-v-w    before   an   attachment    is    moved    for    against    the 
sheriff,  (u) 

"When  bail  is  put  in  after  attaching  the  sheriff, 
and  a  trial  has  not  been  lost,  the  court  will  set  aside 
the  attachment ;  for  the  plaintiff  is  not  entitled  to  it 
as  a  security,  in  case  he  should  recover:  otherwise, 
if  a  trial  has  been  lost.(r) 

Appiieationto  Upon  application  to  set  aside  an  attachment  against 
tachment.  *  the  sheriff  for  not  bringing  in  the  body,  bail  having 
been  put  in  and  no  trial  lost,  the  court  require  an 
affidavit  of  the  merits  of  such  application,  to  come  from 
the  defendant  in  the  cause,  but  not  if  it  come  bona 
Jide  froni  the  sheriff  himself,  of  which  fact  he  must 
make  oath.  But  when  such  attachment  has  regularly 
issued,  the  court  will  not  relieve  the  sheriff,  if  it  ap- 
pear that  he  let  the  defendant  out  of  custody  without 
taking  from  him  such  bail  bond  as  is  required  by 
statute.(w) 

A  rule,  calling  on  the  sheriff  to  return  a  writ  is- 
sued in  the  vacation,  though  tested  in  the  succeeding 
term,  is  irregular,  and  an  attachment  grounded  upon 
it  will  be  set  aside  by  the  court,  on  motion. (a?) 

Although  an  cxeeption  to  bail  has  been  regularly 
entered,  and  the  defendant's  attorney,  having  had 
verbal  notice  of  it,  proceeds  to  give  notice  of  justifica- 
tion, and  attemptsto  justify,  yet  notice  of  such  excep- 
tion must  have  been  given  to  make  the  sheriff  liable  to 
an  attachment  for  not  bringing  in  the  body.(y) 

(u)  T.r.    Rep,   VIII.  29. 
(f)  Ibiil.   IV.  352. 
(■)  Ibid.  VII.  239. 
(r)  Ibid.   I.  550. 
(v)  Hen.  lllnck.  I.  80. 
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Notice  of  justification  of  bail  is  not  such  a  waiver  attachment, 
of  the  default  of  not  giving  notice  of  exception,  as  to   v^-v^ 
support  a  rule  on  the  sheriff,  to  bring  in  the  body, 
though  it  is  a  waiver  between  the  plaintiff  and  defend- 
ant.(*) 

The  court  will  not  discharge  an  attachment  against  sheriff  for  not 
the  sheriff  for  not  bringing  in  the  body,  except  upon  Je"^^1",,!, 
the  payment  of  the  whole  debt,  due,  and  costs.  Thenot  be  d's- 

charged  but 

sheriff  will  not  be  allowed  to  put  himself  in  a  better  upon  payment 
situation  than  the  bail.  He  may,  if  he  pleases,  bringdebtandcost^ 
in  the  body.  He  ought  to  put  the  plaintiff  in  the 
same  situation  as  if  good  bail  were  put  in  and  jus- 
tified. If  he  do  not  return  the  writ,  and  is  attach- 
ed for  contempt,  he  must  not  put  the  plaintiff 
in  a  worse  situation.  The  whole  debt  and  costs, 
together  with  the  costs  of  the  application,  must  be 
paid  before  the  attachment  may  be  discharged.(a) 

After  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body,  he  must  not  merely  pay  the 
sum  sworn  to  and  costs,  before  the  court  will  relieve 
him,  buthe  must  pay  the  whole  debt  and  costs. 

A  Ji.  fa.  issued  to  the  sheriff,  at  the  suit  of  A. 
against  B.  On  the  next  day  another  Ji.  fa.  issued 
on  the  suit  of  C.  against  B.  A  levy  was  made  under 
the  first  writ,  but  notice  was  given  to  the  sheriff  by 
C.  net  to  pay  over  the  money  to  A.  on  the  ground, 
that  the  judgment  obtained  by  him  was  fraudulent. 
The  sheriff,  notwithstanding,  paid  the  money  over  to 
A.  and  the  officer  returned  the  second  writ  with  a 
nulla  bona.  On  this,  an  attachment  issued  against 
the  sheriff  for  not  returning  that  writ,  to  which  at- 

(z)  Hen.  Black.  I.  lOi. 
(a)  Ibid.  233. 

VOL.    I.  i  2 
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attachment,  tachment  the  sheriff  put  in  bail,  and  was  afterwards 
^J^j  examined  on  interrogatories.  The  prothonotary  to 
whom  the  examination  was  referred,  having  reported 
that  neither  the  contempt  of  the  court,  nor  the  impu- 
tation of  fraud  appeared  to  him  to  be  done  away, 
the  court  thereupon  ordered  the  sheriff  immediately 
to  pay  the  whole  debt  and  costs  due  to  C.  together 
with  the  costs  of  all  the  applications. (6) 

For  refusing       An  attachment  was  granted  against  a  bailiff  for 

davit,  fee.      refusing  to  make  affidavit  of  the  service  of  a  subpoena 

upon  one  H.  L.  to  appear  and  testify  before  a  grand 

jury,  in  order  to  found  a  motion  for  an  attachment, 

for  his  not  appearing,  (c) 

But  the  court  would  not  grant  an  attachment  against 
I  sheriff  for  neglecting  to  take  a  replevin  bond,  be- 
cause the  party  injured  may  maintain  an  action ;  for  it 
could  not  by  any  means  be  construed  to  be  an  abuse  of 
the  process  of  the  court,  nor  a  contempt,  which  are  the 
sole  grounds  for  an  attachment  against  the  sheriff.(d) 

.Coroner.  An  attachment  was  granted  in  the  first  instance  a- 
gainstthc  coroners  for  nut  attaching  the  sheriff,  against 
whom  an  attachment  directed  to  the  coroners,  had 
issued,  for  bringing  in  the  body  of  the  defendant, 
pursuant  to  a  rule  of  the  court  of  common  pleas; 
;md  the  attach ment  was  ordered  to  be  directed  to 
ilisnvs  named  by  the  plaintiff,  and  approved  by  the 
prothonotary.(f) 

A  rule  for  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body  of  the  defendant,  having  been 
obtained  on  the  tilth  of  November,  but  the  attach- 

(b)  Hen.  Hlnck.  I.  543. 

(,)  Black.  Rap.  I.  43'.*. 
(rf)  IViiii,  Rap,  II.  617. 
(<•)  Black.  Kep.  11.911,  1216. 
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ment  not  sued  out  and  served  upon  the  sheriff  until  attachment, 
9th  of  March,  the  court  held  the  sheriff  discharged    s^-v-^-» 
The  case   was — the   defendant  in  the  original  writ, 
was  arrested  in  a  long  vacation,  on  a  writ  returnable 
on  the  first  return  day  of  the  next  (Michaelmas)  term, 
and  paid   into  the  hands   of  the   sheriff's   officer  the 
sum  of  £'205  and  the  costs.     On  the  6th  of  Novem- 
ber, the  plaintiff  ruled  the  sheriff  to  return  the  writ, 
which  was  complied  with ;  on  the  13th  of  November 
he  ruled  the  sheriff  to  bring  in  the  body,  which  rule 
expired   on  the   17th;    and    this     not   being    com- 
plied with,  a  rule  was   obtained  for  an  attachment 
upon  the  19th,  but  was  not  sued  out  and  served  until 
the  9th  of  March  following. 

The  court  was  of  opinion,  That  the  plaintiff  had 
discharged  the  sheriff,  and  that  therefore  the  attach- 
ment must  be  set  aside.CfJ 

The  court  will  set  aside  an  attachment,  if  the  affi- 
davit on  which  it  was  founded,  merely  slate,  that  the 
officer  of  the  sheriff  was  served  with  the  copy  of  the 
rule  to  bring  in  the  body,  but  does  not  add,  that  the 
original  was  shewn  to  him.(g) 

If  an  attachment  for  non  payment  of  money  to  A.. 
issue  against  B.  and  the  process  be  committed  to  the 
hands  of  an  officer  who  is  not  able  to  serve  it  upon  B. 
and  A.  meet  B.  in  the  street,  and  by  violence  carry 
him  to  the  chamber  of  C.  A's  attorney,  and  B.  is 
there  detained  until  the  officer  having  the  process  of 
attachment  is  sent  for,  (though  not  by  A.)  and  on  B's 
leaving  C's  chamber,  arrests  him  at  the  bottom  of  the 
stairs,    the  arrest  is  illegal,  and  B.  must  be  dis- 


</)  Bos.  &  Pal.  III.  151. 

(g)  Ibid.  IV.  121. 
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attachment,  charged  by  the  court.     For  arrests  by  violence  lead 
>^j£^    to  serious  consequences,   and  must  not  be  encour- 
aged, (/i) 

The  court  will  not  open  the  rule  for  an  attachment 
on  the  mere  affidavit  of  the  party  only,  that  he  has 
not  been  served  with  it,  unless  he  can  also  show  some 
mistake  that  has  been  made  in  the  service ;  as  that  one 
person  has  been  served  in  the  place  of  another. (i) 

On  an  application  for  an  attachment  against  the 
defendant  for  non  payment  of  an  attorney's  bill, 
pursuant  to  the  master's  allocatur,  under  the  usual 
references,  by  the  judge's  order,  the  rule  was  objected 
to,  because  the  service  of  it  was  made  on  sunday. 
Lord  Kenyon,  ch.  j.  after  adverting  to  the  statute, 
and  expressing  an  anxious  wish  to  preserve  as 
much  as  possible  a  strict  attention  to  the  sabbath, 
said,  (hat  the  statute  of  Car.  II.  was  equally  appli- 
cable to  the  case  of  a  service  of  process,  as  to  an 
actual  arrest,  and  the  rule  in  this  case  was  a  proceed- 
ing within  the  act.  The  rest  of  the  judges  concern- 
ing the  rule  was  discharged.fjj* 

1 0  iBsver,        Alter  a  summons,  if  the  tenant  or  defendant  do  not 
...av  mm  v  COme  into  court,  an  attachment  issues;  by  virtue  of 

tenant  alter  1  « 

umiuoii-.  which,  (he  officer  must  go  to  the  house  or  land  of 
such  tenant  or  defendant,  take  surety  by  pledges,  or 
attach  liiin  by  his  goods,  to  compel  him  to  appear 
ami  answer  to  the  suit.  But  the  defendant  cannot 
be  attached  by  his  land,  nor  by  any  part  of  his  freehold, 

t  I'.y  tlir  statute  99.  Car.  C.  ('.  7.  s.  G.  it  is  enacted,  that  "  No  person 
"  upon  the  Lord's  Day,  slull  serve  t>r  execute  any  writ,  process,  war- 
"  runt,  ord»*r,  judgment,  or  decree,  except  in  casesof  treason,  felony,  or 
"  breach  of  the  peace,"  &c. 

(',)  Ho*,  fc  Put.  IV.  135, 
(/)  Ibid.  256. 

(j)  Ter.  Rep,  Vlir.  86. 


SHERIFF,  CORONER  &  CONSTABLE.  85 

nor  by  any  chattel  real,  nor  by  any  table  dormant,  nor  attachment, 
by  any  thing  fastened  to  the  freehold ;  as  a  furnace,  ^-y^/ 
wainscot,  doors,  windows,  pales,  or  the  like ;  but  attach- 
ment ought  to  be  made  by  the  defendant's  own  proper 
goods,  mere  chattels  personal,  which  maybe  forfeited 
by  outlawry,  and  which,  if  the  defendant  do  not  appear, 
will  be  forfeited.  But  the  apparel  of  the  defendant  then 
on  his  body,  may  not  be  attached  at  all ;  nor  the  horse 
on  which  he  is  riding,  if  he  hath  other  goods  ;  but  if 
not,  such  horse  may  be  attached. (fc) 

The  goods  attached  must  be  the  proper  goods  of  Goods  attach- 
the  defendant:  and  the  officer  making  the  attachment proper^oods 
must  take  knowledge  whose  are  the   goods,  at  his  of  defendant. 
peril,  for  if  they  prove  to  be  the  goods  of  a  stranger, 
the  officer  is  a  trespasser.     He  may  not  take  my  horse 
in  the  possession  of  my  servant,  for  his  debt.     If  the 
sheriff  find  the  party,  he  may  attach  him  by  pledges ; 
but  if  the  sheriff  do  not  find  the  defendant,  he  must 
attach  him  by  his  goods.(i) 

A  sworn  and   known  bailiff  may  not  make  an  at- Parol  war- 
tachment  without  warrant,  but  a  warrant  by  word  sufficienuo  ' 
only,   is   sufficient.      And  the  attachment  may  bemake  service 
served  by  the   plaintiff's    servant,    if  he  have  the 
sheriff's    warrant  therefor.(m)      The   sheriff  com- 
manded his  bailiff  to  make  an  attachment,  and  the 
bailiff  commanded  his  servant  to  do  it,  who  did  it; 
and  all  this  was  by  parol,  without  any  warrant  in 
writing,  and  held  good.(n) 

If  live   cattle  are   attached,  the  officer  may  put  Live  cattle at- 
Ihem  into  the  common  pound;  but  if  goods  without tached  may 


(A)  Dalt.  Slier.   154,  155. 
(/)  Ibid.  155. 
(m)  Ibid.  156. 
(v)  Ibid. 
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attachment,  life  are   attached,    as  pots,    pans,  or  the  like,  the 
^^    officer  may  take  and  carry  them  home   to  his  own 
beputincom-jlouse#     j^m\  jt  seems,   that  if  the  officer  leave  the 
nonpou        g00(js  >vitn  tlie  defendant,  and  take  his  obligation  for 
the  delivery  of  them,  if  he  make  default  of  appear- 
ance, the  obligation  will  be  good.(o) 

If  an  officer  attaches  a  defendant  by  a  chattel,  and 
he  does  not  appear  at  the  day  of  his  return,  the 
chattel  is  forfeited,  and  the  sheriff  must  answer  for 
the  value  of  it:  he  ought,  therefore,  to  keep  the 
goods  attached,  or  take  security  to  be  saved  harmless 
thercin.(p) 

The  defendant  ought  always  to  be  attached  fifteen 
days  at  the  least,  before  the  return  day  of  the  writ. (5) 

In  assize  of  novel  desseisin  and  nuisance,  where 
the  original  process  is  by  attachment,  the  defendant 
may  be  attached  by  his  goods. (r) 

For  trespaw  For  trespass  done  against  the  peace,  (as  for  assault 
agaiostpcate.an(j  |)attery,  for  breaking  a  close,  for  carrying 
away  goods,  for  cutting  down  trees,  and  the  like,) 
the  defendant  shall  be  attached  by  pledges,  or  by  his 
goods  and  chattels.  But  for  trespass  against  the 
King's  crown,  which  touches  life,  the  defendant  or 
delinquent  must  be  attached  by  his  body.(s) 

i>on  rule  to     The  sheriff  being  ruled  to  return  the  writ,  either 

return.  «lors,  or  does  not  return  it.  If  there  be  no  return,  it  is  a 

contempt  of  the  court;  for  which  the  constant  course 

of  proceeding  is  bj  attachment,  whether  against  the 

(o)   D.ilt.  Sher.  156. 

(p)  Ibid. 

(V)  Ibid.    157. 

(r)  [bid.  15:i. 

Iliid.    157. 
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present  or  late  sheriff.  For  as  to  the  late  sheriff,  he  attachment, 
ought,  in  strictness,  to  have  returned  the  writ  before  >^v-^ 
he  was  out  of  office,  and  therefore,  the  contempt 
was  actually  committed  while  he  was  a  servant  of 
the  court.  But  the  sheriff  is  not  liable  to  an  attach- 
ment before  the  expiration  of  the  time  allowed  for 
putting  in  and  perfecting  the  bail.  And  therefore 
if  the  rule  to  return  the  writ  expire  (as  it  generally 
does,)  during  that  time,  the  plaintiff,  instead  of 
moving  for  an  attachment,  must  proceed  as  though 
the  sheriff  had  duly  returned  the  writ.(a) 

The  mode  of  proceeding  against  the  present  sheriff 
upon  a  return  of  cepi  corpus  et  paratum  habeo,  in 
order  to  compel  him  to  bring  in  the  body,  or  put  in 
and  perfect  bail  above,  is  by  rule  of  court:  but 
against  the  late  sheriff,  it  is  by  destringas,  which  is 
a  judicial  writ,  directed  to  the  present  sheriff.  In 
point  of  form,  it  is  general  or  special,  and  should 
be  made  returnable  on  a  certain  day  or  general 
return,  according  to  former  proccedings.(&) 

When  bail  above  is  put  in,  and  notice  thereof  given 
to  the  plaintiff's  attorney,  the  bail  should  be  excepted 
to,  and  notice  of  the  exception  given  to  the  defend- 
ant's attorney  before  the  sheriff  is  called  upon  to 
bring  in  the  body.  But  where  bail  above  is  not  put 
in  at  the  time  of  calling  upon  the  sheriff,  he  must 
put  in  and  perfect  it  at  his  peril,  without  an  excep- 
tion.^) 

When  the  sheriff  is  called  upon  to  bring  in  the  body, 
he  must  either  bring  it  into  court,  or  put  in  and 
perfect  bail  above,  within  the  time  allowed  him  by 

(a)  Tyd's  Prac.  87. 
(4)  Ibid.  87,  88. 
(r)  Ibid.  88. 
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ArrxcnsiEST,  the  rule  or  destvingas.  Otherwise  it  is  a  eontempt 
^^j  for  -which  he  is  liable  to  pay  the  debt  and  costs;  and, 
in  order  to  enforce  the  payment,  the  plaintiff  on  a 
proper  affidavit,  may  move  the  court  for  an  attach- 
ment, or  sue  out  an  alias  destringas.  The  attachment 
is  a  criminal  process,  and  lies  against  the  present  or 
late  sheriff  for  not  returning  the  writ;  but  for  not 
bringing  in  the  body,  it  lies  against  the  present 
sheriff  only,  and  against  the  present  sheriff  it  must  be 
directed  to  coroners ;  against  the  old  sheriff,  to  his  suc- 
cessor,- and  must  be  made  returnable  at  a  general 
return,  though  the  original  process  was  at  a  day 
certain. (tl) 

in  New  York     jn  the  state  of  New-York,  instead  of  the  mode  by 

MM   rule  to    .  ,  i  i        •«»  •  i'       ii •  ii 

return.  wutrmgaSt    where    the   sheriff  is  out  ot   office,  the 

proceeding  is  by  attachment;  to  obtain  which,  a  rule 
is  entered  in  the  book  of  common  rules,  thus: 


"  Thomas  Stevens,  ") 

r.  I    SUFREME  COURT. 

"  John  Williams,      J 

6th  May,  1807. 
"  The  shcriffof  the  city  and  county  of  New- York, 
"  not  taring  returned  the  writ  of  capias  in  this 
*eMMf  ordered  M  motion  of  Mr.  Sacket,  on  behalf 
«»  of  the  plaintiff,  that  the  said  sheriff  peremptorily 
**  return  the  writ  issued  in  this  case,  within  twenty 
**  <la\  's  after  notice  of  this  rule,  or  that  an  attachment 
N  issue  against  him.'' 

Of  (his  rule  it  is  not  necessary  to  serve  a  copy,  the 
following  notice  of  its  being  entered,  is  all  that  i* 
required: 

('/)  Tyd'j  Prac.  88. 
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} 


«  Thomas  Stevens,  ")  attachment, 

v.  V    SUPREME  COURT.   .  J^ 

«  John  Williams, 


"  Take  notice,  that  a  rule  has  this  day  been 
ts  entered  in  this  cause,  with  the  clerk,  in  the  book 
«  of  common  rules  in  his  office,  that  within  twenty 
«<  days  you  return  the  writ  issued  in  this  cause,  or 
<«  that  an  attachment  issue  against  you.  New- York, 
"  the  5th  day  of  May,  1807. 

"  Samuel  Sacket,  Attorney  for  Plaintiff. 
"  To  William  Cutting,  esquire, 

"  Sheriff  of  the  city  and  county  of  New-Fork." 

If  the  sheriff  do  not  return  the  writ  within  the 
time,  the  following  affidavit  is  made  and  filed  with 
the  clerk : 

«  John  Williams,    *) 

ads.  [    SUPREME  COURT. 

"  Thomas  Stevens,  J 

u  Samuel  Sacket,  the  attorney  for  the  plaintiff  in 
«  this  cause,  being  duly  sworn,  makes  oath,  and  saith, 
"  That  he,  the  deponent,    did,    on  the  last, 

"  (or  instant,)  personally  serve  William  Cutting,  esq. 
««  sheriff  of  the  city  and  county  of  New-York,  with  a 
•(  true  copy  of  the  annexed  notice,  by  delivering  the 
*  same  to  him.  And  this  deponent  further  saith, 
"  That  he  hath  this  day  searched  at  the  office  of  the 
«  clerk  of  this  honourable  court,  for  the  return  of 
"  the  writ  of  capias  issued  in  this  cause,  but  that  no 
«  such  writ  was  then  fled  there. 

"  Samuel  Sacket. 
«  Sworn  this  86th  day  of  May,  1807, 
«  before  me, 

"  John  Keese,  Com.,i 

vol.  I.  13 
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Ulipmil       To  this  affidavit,  a  copy  of  the  notice  of  the  rule 
J^,    is  annexed  wbM   they  are   filed,    and  the  sheriff's 
default  entered  in  the  book  of  common  rules,    as 
follows,  viz. 

«  Thomas  Stevens,  ") 

v.  I    SUPREME  COURT. 

*  John  Williums,      J 

«  Maij  26th,  1807. 
"  On  reading  and  filing  the  affidavit  of  Mr.  Samuel 

*  Sacket,  attorney  for  the  plaintiff,  stating,  that  the 
»  said  Samuel  Sacket  did,  on  the  fifth  day  of  May, 
•♦  instant,  personally  serve  William  Cutting,  esq. 
«  sheriff  of  the  city  and  county  of  New-York,  with 
»•  a  notice  of  the  rule  entered  in  this  cause,  on 
«  the  said .  fifth  day  of  May,  ordering  the  said 
•«  William  Cutting,  to  return  the  writ  of  capias  issued 
•♦  in  this  suit,  and  that  on  due  search,  the  3ame  has 

•  not  been  returned:  ordered,  on  the  motion  of  Miv 
•*  Sacket,  for  the  plaintiff,  that  the  default  of  the 
m  said  sheriff  be,  and  it  hereby  is  accordingly  en- 
"  teredj  and  further,  that  an  attachment  issue." 

On  this,  an  attachment  issues   of  course,  as  well 
in  vacation,  as  in  term,  in  form  following,  viz. 

••  rii»-  people  of  the  state  of  New-York,  to  the 
i-orom-r  of  the  city  and  county  of  New-York, 
greeting: — We  command  you,  that  you  attach 
\\  illiam  Cutting,  esq.  sheriff  of  our  said  city  and 
county,  so  that  you  have  him  before  our  justices  of 
our  supreme  court  of  judicature*  at  the  city-hall  of 
the  city  of  Albany,  on  the  first  monday  of  August 
next  ;  to  answe t  before  our  said  justices,  for  certain 
tmpMMI  and  eeatempts,  done  and  committed  in  our 
said  emntf  before  our  said  justices;  and  have  you 
«h<:i    there   this    wrft.     Witness,    James  Kent,  c?q. 
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our  chief  justice,    at  our  eily  of  New- York,   the<*M*"»««»i 
sixteenth  day  of   May,*   iu  the  year  of  our  Lord,    v^-v-^^ 

■*807  "  * Lasl  ^ay of 

xow/#  term. 

The  rule  under  which  these  proceedings  are  had, 
extends  to  late  as  well  as  present  sheriffs,  mutatis 
mutandis.(a) 

On  the  return  of  the  writ  if  there  be  no  appear- 
ance endorsed,  the  clerk  enters  of  course  in  his  book 
the  following  rule : 


} 


"  Thomas  Stevens, 

v. 
"  John  Williams, 

Uh  May,  1807. 
"  The  sheriff  of  the  city  and  county  of  New- York, 
*s  having  returned  the  writ  of  capias,  issued  in  this 
*»  cause,  cepi  corpus,  ordered  on  motion  of  Mr.  Sackei 
«  for  the  plaintiff,  that  the  sheriff  of  the  city  and 
**  county  aforesaid,  bring  in  the  body,  sitting  the 
4*  court,  or  be  amerced  forty  shillings." 

If  the  plaintiff  wish  to  compel  the  bringing  in  the 
body,  his  attorney  enters  in  the  book  of  common 
rules,  the  following: 

"  The  sheriff  of  the  city  and  county  of  New- York, 
*«  having  returned  the  writ  of  capias  issued  in  this 
"  cause,  ordered,  on  motion  of  Mr.  Sacket,  for  the 
"  plaintiff,  that  the  said  sheriff  bring  in  the  body  of 
"  the  defendant,  within  twenty  days  after  service  of 
"  notice  of  this  rule,  or  show  cause,  on  the  first  day 
if  of  next  term,  why  an  attachment  should  not  issue 
((  against  him." 

(«)  Caines»  Prac,  10,  Tl,  72,  73. 
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attachment,  On  this  rule  notice  is  served,  and  affidavit  thereof 
^5^  made,  as  upon  the  rule  for  returning  the  writ :  varied 
only  in  form,  so  as  to  comport  with  the  rule.  This 
beins  a  rule  to  show  cause,  no  default  can  be  entered 
in  vacation.  But  on  motion  for  an  attachment  on  the 
first  day  of  the  next  term,  the  rule  will  be  made 
absolute,  unless  by  having  put  in,  and  perfected  bail, 
or  in  some  other  way,  the  sheriff  show  good  cause 
against  it.  And  though  the  sheriff  have  put  in  one 
real  bail,  who  has  justified,  and  has  filled  up  the 
bail  piece,  with  the  name  of  a  fictitious  person,  as 
the  other  bail,  the  attachment  will  be  granted,  (d) 

r.  Defendant.  If  a  prisoner  be  admitted  to  defend  on  payment  of 
costs,  and  after  entering  into  the  consent  rule,  keep 
out  of  the  way,  to  avoid  being  served  with  a  copy  of 
the  ca.  sa.  against  the  casual  ejector,  a  rule  will  be 
granted  to  show  cause,  why  an  attachment  should  not 
go  against  him ;  and  service  of  that  rule  at  the  de- 
fendant's house,  is  sufficient,(a) 

».  sheriff.  Where  a  sheriff  is  brought  up  on  an  attachment, 

(he  plaintiff  must  file  his  interrogatories  in  four  days, 
and  the  sheriff  must  enter  into  a  recognizance,  to 
appear  from  day  to  day,  and  after  having  answered, 
may,  on  motion,  amend,  to  explain  an  ambiguity,  but 
not  to  introduce  any  new  matter.(&) 

The  court  would  not  grant  an  attachment  against 
the,  sheriff  for  not  bringing  in  the  body  of  the  defend- 
ant, the  rule  having  expired,  where  the  defendant 
tendered  the  money  to  the  full  amount,  as  security ', 


(d)  Caines'  Prac.  77,  78. 
0')  V  Y.  T.  R.  I!.  368. 
(*)  Johns.  Cas.  I.  31,  3  J. 
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and  having  put  in  bail  which  was  excepted  to,  and  attachment, 
the  plaintiff  did  not  ask  for  a  trial.(c)  v^-v-^> 

A  sheriff  is  not  to  be  considered  as  in  contempt  for 
not  acting  on  an  execution  which  never  came  to  his 
personal  knowledge,  nor  was  lodged  in  his  office. 
But  where  a  ji.  fa.  was  delivered  to  a  deputy,  and 
the  sheriff  affirmed  the  receipt  of  it,  by  acting  upon 
it,  and  did  not  return  it  within  40  days,  nor  respond 
any  satisfactory  excuse,  the  court  fined  him  20  dollars 
for  the  contempt,  with  costs  of  the  rule  and  attach- 
ment, and  committed  him,  until  payment  of  fine  and 
costs. (d) 

"Where,  on  the  non-payment  of  costs  on  a  judgment  r.  Tenant- 
by  default  against  the  casual  ejector  in  ejectment, 
by  A.  the  tenant,  who  had  entered  into  the  consent 
rule,  an  attachment  was  issued  to  bring  A.  before  the 
court  to  answer;  and  the  sheriff  to  whom  the  attach- 
ment was  issued,  arrested  A.  but  while  he  was  in 
custody,  was  served  with  an  order  for  his  discharge, 
made  by  the  court  of  common  pleas,  to  whom  A.  had 
petitioned  for  a  discharge,  pursuant  to  the  "  Act  for 
«  the  relief  of  debtors,  with  respect  to  the  imprison- 
"  ment  of  their  persons,"  and  the  sheriff  accord- 
ingly discharged  A.  from  his  custody:  it  was  held 
that  the  order  of  the  court  of  common  pleas  was 
void,  as  A.  was  not  in  custody  on  a  conviction  for  a 
contempt,  but  only  to  answer.  And  that  the  sheriff 
was  liable  for  the  amount  of  the  costs  recovered 
against  A.(e) 

In  the  state  of  Massachusetts,  attachments  wereat'nMassacim- 
first  issued  only  to  cause  an  appearance  of  the  defend- or  property0* 

(r)  Johns.   Cas.  I.  412. 
(rf)  Ibid.   137. 
0)  Ibid.  115. 
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attachment,  ant  in  court,  and  were  dissolved  on  such  appearance, 

^J^j    being  duly  entered  in  the  cause.      Afterwards,   if 

attac  *d,       person    or    property    were     attached,    they    were 

i    until    r  .  jj».h. 

■>■«  after holden  until  final  judgment  rendered  in  the  cause, 
indecent.  uh.>n  the  at(at.hnicnt  Avas  dissolved.  At  length  the 
creditor  was  allowed  thirty  days  to  charge  the  defend- 
ant, or  take  (lie  property  attached,  in  execution:  and 
if  it  was  not  done  in  that  space,  all  hold  by  virtue 
of  the  attachment  was  lost.  Such  is  the  law  at 
pro§6BL(j^J 

Proceeding*,      If  t,ie  body  of  the  defendant  is  by  any  legal  meansex- 
«r«  i  -  r.  boty  cmpted  from  arrest  and  imprisonment  generally,  on  ci- 

is  exempt.  *  x  _ 

vil  process,  or  is  so  exempted  in  any  particular  case,  or 
foe  a  limited  time,  while  his  goods  and  estate  arc  liable 
to  be  taken  for  the  purpose  of  securing,  or  in  satisfac- 
tion of  the  plaintiff's  demand,  a  writ  may  lawfully  is- 
sue, commanding  the  officer,  if  on  mesne  process,  to 
attach  the  goods  and  estate  of  the  defendant,  and  to 
summon  him  to  appear  before  the  court  and  answer  to 
the  plaintiff,  and  if  on  execution  to  take  the  goods  or 
estate  of  the  defendant  to  satisfy  such  execution, 
omitting  to  give  any  authority  to  take  the  body  of 
Mich  debtor. CgJ 

k  (roods  An  officer  cannot  attach  the  estate  of  the  defendant 
rm°*  i*  meshe 'process,  after  having  arrested  his  body  on 
the  same  writ,  and  taken  bail  for  his  appearance  at 
court.  Ami  If  after  making  such  arrest,  and  taking 
bail,  the  officer  without  giving  up  the  bail  bond, 
attach  estate,  and  make  return  thereof,  but  in  his 
return  make  no  mention  of  such  previous  arrest,  he 
is   liable  to  an  action  for  a  false  return.    And  such 


(f)  m.  t.  R.v.-sw. 

r)  Ibid.  111.  193. 
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action  lies  for  a  third  person,  who  had  caused  the  same  attachment, 
estate  to  be  afterwards  attached  at  his  suit.  v^v^> 

The  case  was,  an  action  against  the  sheriff  for  a 
false  return.  The  facts  were:  N.  B.  was  the 
owner  of  a  share  in  the  Hay-market  theatre,  and 
was  indebted  to  S.  S.  in  a  considerable  sum.  S.  S. 
purchased  a  writ,  which  was  put  into  the  hands  of 
a  deputy  sheriff,  who  arrested  N.  B.  and  took  bail. 
In  a  few  hours  after,  the  deputy  sheriff,  on  the  same 
writ,  without  giving  up  the  bail  bond,  attached  the 
share  in  the  theatre.  Afterwards  J.  B.  another  cred- 
itor, attached  the  same  share,  subsequent  to  the 
attachment  of  S.  S.  who  went  on  with  his  suit,  and 
levied  his  execution  on  the  same  share  in  the 
theatre.  The  deputy  sheriff  made  return  of  S. 
S's  writ,  that  he  had  attached  the  share,  but  took 
no  notice  of  the  previous  arrest.  J.  B.  having  lost 
the  benefit  of  his  attachment,  brought  his  action 
against  the  sheriff  for  a  false  return.  The  court  in 
their  directions  to  the  jury,  said  it  was  clear,  that 
hy  law,  an  officer  could  not  take  both  body  and  estate : 
and  that  when  he  had  taken  the  body,  the  writ  was 
functum  officio,  completely  executed ;  and  no  further 
proceedings  could  be  had  thereon  by  the  officer, 
except  to  make  his  return:  That  the  return  was 
clearly  false,  as  the  officer,  though  he  had  returned 
nothing  but  the  truth,  had  not  returned  the  whole 
truth  :  and  that  J.  B.  might  maintain  his  action  for 
the  damage  by  liim  sustained. (n) 

To  constitute  an  attachment  of  goods,  the  officer  Of  gootfj,  how 
must  take  them  into  his  actual  possession  and  custody,      e* 
as  on  seizure  by  execution.  (/) 


(A)  M.  T.  R.  III.  561. 
(0  Ibicl.V.  163,  16 1, 
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*tt*chmevt,  At  common  law.  goods  seized  on  a  fieri  facias 
t^-^j  cannot  be  seized  by  the  same  officer,  under  another 
writ,  while  held  by  virtue  of  the  first;  but  in  this 
state,  the  officer  who  takes  goods  by  virtue  of  one 
writ,  may  afterwards  take  them  by  virtue  of  another, 
while  held  under  the  first;  but  while  so  in  the  custody 
of  the  officer  who  first  took  them,  they  cannot  be 
taken  by  a  different  officer.  For  the  officer  who 
attaches  goods,  must  hold  them  in  his  actual  custody; 
so  that  he  alone  can  control  the  possession.  They 
cannot,  therefore,  be  attached  at  the  suit  of  a  second 
creditor,  but  by  the  officer  who  thus  has  them  in  actual 
possession.  For  he  who  attaches  goods  lawfully, 
must  take  them  into  his  actual  possession,  which 
another  officer  cannot  do,  the  first  having  a  special 
property  in  them,  by  his  prior  attachment:  and  if 
the  goods  are  finally  sold  on  execution,  in  conse- 
quence of  such  first  attachment,  the  officer  who  sold 
the  same  having  no  other  attachment  or  execution  in 
his  hands,  by  which  he  had  taken  the  goods  before 
sold,  must  pay  over  the  surplus,  if  any  there  be, 
to  the  person  from  whom  such  goods  were  taken. 
By  different  officers,  is  not  meant  different  deputies 
of  the  same  sheriff,  for  they  are  all  his  servants; 
ami  the  possession  of  a  deputy  by  virtue  of  an  attach- 
ment, i^  (he  possession  of  the  sheriff  But  if  the  sheriff 
lint  attach  the  goods,  the  marshal  of  the  United  States, 
in  eonsequenee  of  the  priority  given  to  the  United 
States  in  the  collection  of  debts,  may,  by  virtue  of 
an  attachment  or  execution  in  favour  of  the  United 
States,  Beize  the  goods  in  the  possession  of  the  sher- 
iff, and  take  them  from  him,  and  entirely  defeat  the 
attachment  b)  the  sheriff,  f^fj 


(;)  Hi  T.  B,  V.  273,  27+,  275. 
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Implements  of  husbandry  used  in  tilling,  are  not  attachment, 
within  the  statute  exempting  the  tools  of  a  debtor   v^-y^ 
from  attachment  and  execution.(fe) 

If  goods  be  consigned  by  A.  to  B.  an  insolvent  Goods  con- 
debtor,  who  on  notice  of  the  consignment,  imme-nabieto. 
diately,  while  the  goods  are  in  transitu,  and  not 
received  by  him,  disagrees  to  the  consignment,  they 
are  not  liable  to  be  attached  as  his  goods.  For  the 
assent  of  A.  the  consignor,  must  be  presumed,  unless 
in  a  reasonable  time  he  declare  his  dissent,  or  neglect 
to  give  notice  of  his  dissent.  If  the  goods  arrive 
before  the  consignor  can  have  notiee,  that  the  con- 
signee has  disagreed  to  the  shipment,  any  person  at 
the  request  of  the  consignee  may  receive  and  take 
care  of  them,  until  the  consignor  can  have  notice ; 
and  an  intermediate  attachment  will  not  defeat  his 
right.(l) 

If  an  officer  on  an  original  writ  attaches  property 
not  belonging  to  the  defendant,  and  judgment  is 
recovered,  and  execution  issued,  and  put  into  the 
hands  of  the  attaching  officer,  with  directions  to  levy 
such  execution  upon  the  property  so  attached,  the 
officer  may,  notwithstanding,  where  the  property 
attached  was  not  the  property  of  the  debtor,  or  if  it 
be  rescued,  return  nulla  bona,  or  rescue,  of  the  pro- 
perty, and  take  the  body  of  the  defendant,  and 
commit  the  same  to  prison,  and  thereby  exonerate 
himself  from  the  creditor.(m) 

"Where  an  original  writ  is  delivered  to  the  sheriff 
with  a  special  direction  indorsed,  «  to  attach  suffi- 
cient estate,  or  hold  to  bail,"  perhaps  he  isnotholden 

(A)  M.  T.  R.  V.  113. 
(/)  Ibid.  162. 
(w)  Ibid.  IV.  504, 
VOL  I.  14, 
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„TrAcaMrsT,  to  look  up  estate  :  but  if  at  the  time  of  the  delivery  of 
J^s  the  wit.  he  be  verbally  directed  to  go  immediately 
and  attach  certain  chattels,  describing  their  nature 
and  situation,  he  is  bound  to  obey  such  verbal  direc- 
tion, if  he  lawfully  can.  And  the  creditor,  if  re- 
quired, must  designate  the  chattels  to  be  attached,and 
if  they  are  not  in  the  possession  of  the  debtor,  or 
there  be  a  dispute  concerning  the  property  of  them, 
the  creditor  must  also  give  the  officer  an  indemnity 
foe  making  the  attachment,  but  need  not  go  with  him 
to  make  it.(n) 

When  goods  or  chattels  are  attached,  by  virtue  of 
an  original  writ,  to  secure  the  judgment  which  the 
plaintiff  may  recover,  if  on  the  appeal,  judgment 
be  rendered  for  the  defendant,  the  attachment  is  ipso 
facto  dissolved,  and  the  sheriff  can  no  longer  retain 
the  property  attached,  against  the  demand  of  the 
defendant,  (o) 

When  goods  attached  by  the  officer  on  four  writs, 
in  favour  of  four  different  plaintiffs,  are  replevied 
from  the  possession  of  such  officer,  by  as  many  dif- 
ferent writs  of  replevin,  sued  by  the  same  party,  on 
each  of  which  a  bond  is  given  to  the  officer,  and 
he  nuts  them  all  in  suit,  he  is  entitled  to  his  costs 
in  earh  action. (p) 

in  conii.ft.-     in    (|lt.   state  of  Connecticut,    the  statute  which 

SrtataTcMM  empowers    the    authority  signing  original  writs,  in 

rred  i>: r certain    <.ise->.    to   direct   such   writs   to  indifferent 

Hiiliflei  nit  .  ,  _ 

ptnon.         persona  to  gerve  and  return,  includes  writs  oi  attach- 
ment, as  well  as  writs  of  suinmons.(f/) 


(:»)  M.  T.  R.  IV.  60,63. 
(o)  Ibid.  hid. 
(p)  Ibid.  Sit"), 
fy)  Kool,    II.   7>. 
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If  a  writ  of  attachment  be  no  otherwise  served,  attachment, 
than  by  its  being  read  by  a  proper  officer  in  the  de-    v_^-v^ 
fondant's  hearing,  orby  a  true  andattested  copy  of  such  M/?  be  serv_ 
writ  being  left  by  such  officer  at  the  defendant's  usu-  mons. 
al  place  of  abode,  within  the  state,  the   service   is 
good  to  hold  the  defendant  to  answer  to  the  suit.(r) 


If  on  a  writ  of  attachment,  the  officer  attach  goods  Goods  and 

body  may  i 
be  seized. 


and  estate  of  the  defendant,  he  cannot  on  the  same  writfody  mav  uot 


attach  the  defendant's  body.  The  body  being  only  liable 
to  attachment  for  want  of  goods  or  estate.  Andthoughin 
the  opinion  of  the  officer,  the  goods  or  estate  by  him 
taken  are  insufficient  to  satisfy  the  plaintiff's  demand, 
and  on  that  account  he  takes  the  body,  he  is  a  tres- 
passer ;  for  unless  by  the  special  direction  of  the 
plaintiff,  the  officer  need  not  attach  goods  or  estate, 
unless  evidently  sufficient,  but  may  take  the  body, 
and  return  nulla  bona  as  to  goods  and  estate  :  but  if 
the  creditor  direct  the  officer  to  attach  the  goods 
or  estate  of  the  defendant,  of  ever  so  little  value, 
he  is  justified  in  not  taking  the  body.  If  the  officer 
take  the  goods,  or  estate,  and  body  of  the  defendant, 
without  any  direction  from  the  plaintiff  so  to  do,  the 
officer  alone  is  liable.  But  if  the  creditor  direct 
the  officer  to  take  both  goods,  or  estate,  and  the 
body  of  the  defendant,  and  the  officer  proceed  ac- 
cordingly, they  are  jointly  liable. (s) 

If  goods  are  taken  by  attachment,  and  delivered ■JJj'JjijJ; 
to  B.  who  promises  to  redeliver  them  on  demand,  than  6u  day g 
and  they  are  not  demanded  within  sixty  days  afterjuc|guien,! 
final  judgment  in  the  action  in  which  they  were  at- 
tached, B.  may  restore  them  to  the  original  owner, 
and  will  not  be  liable  on  his  promise  to  the  officer. 
And  if  the  officer  hold  the  goods  himself,  and  exe- 

(/■)  Root,  II.  130.  I.  54,  128. 
(s)  Ibid.  3i6. 
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attachment,  cution  be  not  issued,  and  the  goods  taken  thereon 
^v-+~>    within  sixty  days  after  such  judgment,  he  ought  to 
deliver  back  the  goods  attached  to  the  right  owner. 

M.  brought  his  action  against  B.  on  a  receipt,  exe- 
cuted by  the  defendant  to  the  plaintiff,  as  constable, 
for  goods  taken  by  attachment,  containing  a  promise 
to  redeliver  said  goods  on  demand,  for  the  purpose 
of  responding  the  judgment  on  the  writ  of  attach- 
ment. Tbc  defendant  pleaded  that  he  held  said 
goods,  and  was  ready  to  redeliver  them  to  the  plain- 
tiff at  all  times,  until  the  expiration  of  more  than 
sixty  days  after  judgment  on  said  writ  of  attach- 
ment :  that  no  demand  was  made  for  said  goods, 
and  in  consequence  of  the  premises  he  restored 
them  to  the  original  owner.  On  demurrer  it  was 
adjudged 

Tliat  goods  attached  cannot  be  holden  more  than 
sixty  days  after  the  rendering  final  judgment  in  the 
action  ;  and  if  not  taken  in  execution  within  that 
time,  must  be  restored  to  the  owner.  And  that  no 
demand  baviug  been  made  on  the  defendant  to  re- 
deliver  said  goods,  before  the  expiration  of  sixty 
days  after  rendering  final  judgment  on  said  writ  of 
attachment,  it  became  his  duty  to  restore  the  goods 
to  the  owner  from  whom  they  had  been  taken  by  said 
writ  of  attachment  j  and  that  be  would  have  been 
liable  in  trow  r  if  he  had  refused. (f) 

If  \.  receive  money  on  an  execution  in  favour  of 
l\.  and  endorse  the  execution,  satisfied,  the  money 
lyin-on  the  table,  an  officer,  who  has  a  writ  of  at- 
tachment in  hi^  hands  lor  service  against  B.  cannot 
attach  the  money  bo  rrcehed  by  A,  on  execution  in 
favour  of  B.  and  lying  on  the  (able,  for  the  property 

(0  Kirli.  40. 


SHERIFF,  CORONER  &  CONSTABLE.  101 

in  money  accompanies  possession;  and  A.  not  having  attachment, 
paid  the  money  over  to  B.  it  is  not  liable  to  attach-    ^-v^-' 
ment  as  his  property,  but  remains  the  properly  of  A. 
until  actually  delivered  into  the  possession  of  B.(«) 

And  though  goods  be  taken  by  attachment,  and 
receipted  by  a  third  person,  who  promises  to  rede- 
liver the  same  to  the  officer  on  demand,  the  officer 
can  maintain  no  aetion  on  such  promise,  if  the  goods 
be  not  demanded  within  sixty  days  after  final  judg- 
ment ;  but  if  a  writ  of  error  bo  prayed  out  by  the 
defendant  in  the  original  action,  and  served  on  the 
plaintiff  therein*  before  the  expiration  of  sixty  days 
after  such  judgment,  and  such  judgment  be  affirmed, 
the  officer  may  make  such  demand  at  any  time 
within  the  first  sixty  days  after  the  rendering  such 
original  judgment,  that  execution  can  be  lawfully 
levied  upon  the  goods,  including  in  such  sixty  days 
the  number  of  days  between  the  rendering  the  judg- 
ment on  which  execution  may  issue,  and  the  service 
of  the  writ  of  error,  and  a  sufficient  number  first 
after  the  determination  of  the  writ  of  error  to  com- 
plete sixty  days,  in  which  execution  may  be  taken 
out  and  served.  Final  judgment  in  an  action,  is  aFina]  Jud?- 
judgment  on  which  execution  may,  in  a  course  of 
regular  proceedings,  be  issued ;  and  a  writ  of  error 
is  no  supereedeas  until  served.(rc) 

The  officer  who  serves  an  attachment  on  real  estate,  Attachment 
must  leave  a  true  and  attested  copy  of  the  writ,  and  a 
description  of  the  estate  taken,  at  the  town  clerk's 
office,  in  the  town  where  the  estate  lies  ;  and  though 
there  may  be  several  variations  between  the  des- 
cription of  the  estate  taken,  on  the  copy  left  with 


00  Root,  I.  544.     Cranch.  I.  135. 
(v)  Ibid.  481. 


102  SHERIFF,  CORONER  &  CONSTABLE. 

attachment,  (he  town  clerk,  and  the  description  on  the  copy 
v^v-w  left  with  the  defendant,  and  hetween  that  and  the 
return  on  the  original  writ,  it  will  not  so  vitiate  the 
service  that  the  creditor  will  lose  his  hold  on  the 
.Male,  amatol  the  description  on  the  copy  left  at 
ate  k.nmi  clerk's  office,  so  far  describe  the  land, 
that  no  mistake  can  happen  as  to  what  land  is  in- 
tended.^) 

Plaintiff-  «-  If  the  plaintiff  in  an  attachment  enter  into  a  re- 
< -o-ni/aiu M  he  fore  the  authority  signing  the  writ  to 
pniM't  ute  his  action,  to  effect  and  answer  all  dam- 
ages in  ease  he  make  not  his  plea  good,  it  is  a 
ir'ning  Millieient  security  within  the  statute  requir- 
ing boadl  for  prosecution,  to  warrant  the  service  of 
Mi<h  writ,  and  for  further  proceedings  thereon, 
iiinil  additional  security  is  ordered  by  the  eourt.(a?) 

ia  Vermont,      in  the  state  of  Vermont: — Trespass  for  breaking 
[       v  ami    altering  the  plaintiff's   barn,  and   taking  his 

■MMa  horse.     The  case  was  this:  The  defendant  as  a  con- 

si  aide,  on  the  Tth  day  of  October,  1797,  attached 
the  horse  as  the  property  of  W.  M.  upon  a  writ  to 
him  directed,  to  serve  and  return  in  favour  of  J.  and 
II.  and  leea  after  entrusted  YV.  M.  with  the  keeping 
of  the  bane.  (In  the  10th  of  January  1798,  AV.  M. 
tali  and  delivered  ili<-  bene  to  the  plaintiff.  On  the 
ttta  §f  March,  1798,  the  defendant  retook  the 
bene  out  of  the  Beeeeeeienef  the  plaintiff,  to  satisfy 
th«-  execution  which  followed  the  attachment  on 
which  i In-  d»  Tcndanl  attached  the  horse  on  said 
7th  of  October.  17:)7.  On  the  facts  in  the  case 
being  disc  lotted,  the  court  observed,  that  the  case  was 


(m)  KmI>.    103. 
(r)  Day,  11.227, 
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clearly  with  the  plaintiff.     And  in  their  charge  to  attachment, 
the  jury,  laid  it  down  as  a  principle,  that  when  an    .^^O 
officer  attaches  a  chattel,  and  leaves  it  in  the  custody 
of  the  defendant,  he  so  far  loses  his  lien  upon  the 
property  attached,  that  a  second  attachment  or  bona 
Jide  purchase,  shall  always  enure  against  him.(i/) 


(y)  Tyler's  Rep.  249. 
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IV.  DISTRINGAS. 

DI4T.ISOAS.  THE  writ  of  distringas  is  directed  to  the  sheriff, 
WkxT^i  &c.  commanding  him  to  distrain  the  party,  for  his, 
htm  ih— tiLer  the  jury,  for  their  appearance.  A  distringas  for 
the-  appearance  of  the  party  to  answer,  as  also  for 
the  jury,  goes  out  infinite,  until  the  party  or 
the  jurors  come  in  and  appear.  And  the  distringas 
is  a  process  to  distrain  the  parties  or  jury  by  their 
goods,  and  (he  issues  of  their  lands.  And  the 
goods  and  issues  taken,  are  forfeited  on  failure 
af  their  appearance.  This  distress  is  of  two  kinds: 
personal,  by  taking  the  moveable  goods  of  the  party, 
ami  detaining  them  for  the  surety  of  his  appear- 
ance to  the  suit;  and  real,  made  also  of  the 
movcahle  goods,  as  the  grand  cape  and  petit  cape. 
The  grand  distress,  is  when  the  defendant  has  been 
attached  bnt  does  not  appear ;  or,  having  appeared* 
makes  default. 

How*rved.  The  wife  must  be  distrained  by  the  goods  of  her 
husband,  which  must  be  returned  by  the  sheriff  in 
Usuei :   and  are  forfeited  if  she  does  not  appear. (a) 

I 'pon  a  dislrinzas.  the  sheriff  must  distrain  the 
defendant  bj  his  goods  in  such  manner,  as  he  at- 
taebed  him,  except  that  the  goods  attached  may  be 
replevied  bj  two  pledges,  but  the  distress  may  not 
be  delivered  bj  fewer  than  four  sureties ;  otherwise 
In-  in  it  -^  i  keep  the  distress  us  he  should  do  goods 
attached  but  no<  replevied.  And  if  the  defendant 
thereupon   make   default,  the   distress  not  delivered 

(«)  Dill.  Shir.  160,161. 
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upon  sureties  as  aforesaid,  the  court  may  award  the  »^J^- 
distress  forfeited,  and  detain  it  as  such. 

But  if  the  distress  he  delivered  upon  sureties,  and 
the  defendant  make  default  of  appearance,  the  court 
shall  then  award  the  defendant  and  his  sureties  to 
be  amerced ;  and  in  botli  cases  the  defendant  shall 
he  distrained  again  to  appear  at  the  next  court,  to 
answer  the  plaintiff.(6) 

The  sheriff  upon  a  distringas,  takes  all  the  goods  lj»  f™J£- 
of  the  party  and  the  profits  of  the  land  from  the  test  do  not  appear. 
of  the  writ ;  which  issues  are  forfeited  and  escheated 
into  the  exchequer,  if  the  party  do  not  appear.(c) 

If  a  distringas  go  instead  of  a  grand  or  petit 
cape,  and  the  sheriff  return  issues  on  nihil,  and  at 
the  return,  the  tenant  or  defendant  make  default, 
final  judgment  must  be  given.  The  issues  upon  a 
distringas  ought  to  be  reasonable,  though  the  writ 
says,  by  all  his  chattels  and  lands.  And  it  is  suffici- 
ent that  the  sheriff  return  the  profits  which  may  arise 
after  the  teste,  and  before  the  return  of  the  writ  5 
or  in  a  personal  action,  so  much  as  may  be  the  charge 
of  the  process.  But  the  court  may  order  issues  to  be 
increased  on  aliasor  pluries  at  their  discretion,  gene- 
rally five  times,  (d) 

If  three   partners   (two  of  whom  reside  abroad,  v.  Absent 
and  one  in  England,)  be  sued  for  a  partnership  debt,p  r 
and  the  party  resident  in  England  appears  to  the 
action,  but  refuses  to  appear  for  the  partners  resident 
abroad,  the  sheriff  under  a   distringas   against   the 
two   absent  partners,  may  take  partnership  effects ; 

(A)  Dalt.  Sher.  417,418. 
(<•)  Com.  Dig.  IV.  484. 
(d)  Ibid. 
VOL.  I.  IS 
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isinsGA.  though  paid  for  by  the  partner  resident  in  England 
alone,  and  to  whom  the  partnership  is  largely  in- 
debted :  and  the  eourt  will  not  relieve  him  against 
"iiih  distress,  though  if  an  account  were  taken 
between  him  and  the  other  partners,  it  would  be 
found  i hat  they  were  indebted  to  him.  Whatever 
may  be  taken  in  execution  may  be  taken  under  a 
distress.  If  the  defendant  had  no  interest  in  the 
property  taken  under  the  distress,  the  sheriff  ought 
to  have  returned  nulla  bona.(e) 

{e)  Bos.  et  P.iJ.  111.254. 


SHERIFF,  CORONER  &  CONSTABLE.  10: 


V.  VENIRE  FACIAS. 

THE  writ  of  venire  facias  is  of  two  sorts.     TheXES1*ZFAcr 
first  is  a  mere  summons  to  cause  the  defendant  to  what  a..d 
come  in  and  answer,  &c.     The  other  is  a  writ  issued1'0*  itlve 
by  the  eourt  after  the  parties  have  come  to  an  issue, 
directing  the  sheriff  to  impannel  and  return  a  jury  ; 
and  this  is  hut  a  summons  to  the  jurors.     If  upon 
this  venire  facias  the  sheriff  shall  return  the  names 
or  the  jury,  and  they  do  not  appear  at  the  day,  there 
issues   an  habeas  corpora  juratorum,  and  af  cr  that 
a   distringas  jurat  or.    to   distrain  them   until  they 
comc.(rt) 


(a)  Dalt.  Sber.  160. 


Whit. 
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VI.  ISSUES. 

ISSUES  are  the  chattels  and  profits  of  the  lands  of 
the  defendant,  which  may  be  taken  by  virtue  of  a  writ 
of  distringas  ;  which,  if  the  defendant  do  not  ap- 
pear, are  by  the  common  law  forfeited.(a) 

llllM  -  ,  Though  the  writ  requires  the  sheriff  to  distrain 
&.  *Md  ru*a]i  tnc  chattels  and  profits  of  the  lands  of  the 
btrr turned.  ^^^  he  must  not  distrain  rent  not  due,  nor 
corn  growing ;  for  such  corn  may  be  destroyed  by 
tempest :  nor  are  arms,  implements  of  trade,  or  the 
household  goods  of  the  defendant,  to  be  returned  as 
issues ;  but  all  other  moveables,  as  well  as  the 
profits  of  his  lands,  are  to  be  returned. 

R<*ion»bie  Though  upon  a  distringas  against  the  defendant, 
Stress  ,uffi  the  sheriff  must  return  issues,  (if  any  there  be,) 
and  a  reasonable  distress  is  sufficient.  Yet,  if  the 
issues  returned  be  ever  so  great,  it  seems  the  party 
lias  no  remedy :  but  they  must  be  forfeited,  or  the 
sheriff  must  be  answerable  for  them.  By  the  com- 
mon la*  the  sheriff  need  not  return  issues  on  a  venire 
facias,  for  jurors,  nor  any  great  issues  upon  any 
writ  of  hi  hens  corpora,  or  distringas  jurator.  And 
if  (he  sheriff  upon  such  distringas,  return  no  issues, 
aud  a  full  jury  appear,  it  is  not  error,  the  intention 
of  the  writ  being  answcrcd.(i) 

intum<- «nt         If  (he  sheriff  return  a  juror  in  issues,  who  is  not 


•ur«'i  r»  I 

I'lmcl,  .lirriff' 

i-Mi«  s  himself.     And  if  he  return  issues  upon  ajuror 


iilli<  hut,  or  hath  no  laud,  (he  sheriff  must  pay  the 


(a)  Bl.  Com.  III.  280. 

(h)  Dtlt.  Sher.  393,  43C.     St.  N.  Y.  I.  209. 
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not  lawfully  summoned,  he  shall  be  punished.  If  man* 
twelve  jurors  appear,  and  are  sworn,  and  the  rest 
make  default,  they  shall  not  lose  their  issue;  but 
if  twelve  do  not  appear,  those  who  appear  shall 
have  their  appearance  noted,  and  shall  save  their 
issues ;  and  those  who  make  default  shall  lose  their 
issues.  Yet  if  eight  appear,  and  the  rest  make  de- 
fault, and  the  plaintiff  is  demanded  at  the  same 
time,  and  is  nonsuit,  the  issues  of  the  defaulting 
jurors  will  be  saved.  And  if  a  jury  appear,  and 
after  make  default,  they  shall  lose  their  issues.(c) 

When  a  tales  is  aAvarded,  the  sheriff  or  other  offi- 
cer must  add  to  their  former  panncl,  the  names  of 
those  impannelled  upon  the  talcs.(d) 

The  sheriff  is  not  chargeable  for  issues,  other 
than  those  which  he  has  a  lawful  warrant  to  col- 
lect.^) 

Issues  returned  and  lost  for  the  non-appearance  off'suesiost,arc 
the  defendant  or  persons  impannelled,  are  forfeited,  °r 
and  must  be  levied  by  the  sheriff,  for  which  he  must 
account.  And  the  land  of  the  person  making  de- 
fault, into  whose  soever  hands  it  may  come,  stands 
chargeable  with  the  issues  returned  and  lost,  as  in 
any  other  case  of  distress  infinite. (f) 

If  the  sheriff  return  none,  or  too  small  issues, 
he  is  liable  to  amercement.^) 


(c)  Dalt.  Sher.  327. 

(rf)  Ibid. 

(«•)  Ibid. 

(/)  J  bid  329.  Salk.  1.395. 

(?)  Ibid.  490. 
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VII.  OUTLAWRY. 

ontAw.r.  A  MAx  is  outiawed,  when,  by  judgment  of  law, 
whnt.ami.ulu'  is  by  his  own  default  ousted  of  his  law;  oris 
oun<e,lue!'ce-  placed  txtra  legem,  and  put  without  the  protection 
of  law,  and  prohibited  from  enjoying  its  privileges. 
He  is  then  called  utlegalus,  or  an  outlaw.  But  as 
the  name  is  derived  from  the  practice  in  ancient 
limes  of  administering  the  oath  of  allegiance  to 
every  man  of  the  age  of  twelve  years,  one  not  so 
sworn,  was  denominated  an  outlaw.  So  women  not 
being  admitted  to  take  the  oath  of  allegiance  are  not 
said  to  be  outlawed,  but  in  the  language  of  lord 
Coke,  are  said  to  be  ivaviat*,  waived;  id  est,  derelict*, 
left  out,  and  not  regarded. (a)  And  on  this  subject, 
so  careful  have  courts  been  in  regard  of  etymology, 
that  if  in  process,  a  woman  is  said  to  be  utlegata,  it 
is  error.(o)  An  infant  under  the  age  of  twelve  years 
cannot  be  outlawed. (c) 

In  the  reign  of  Alfred,  and  until  long  after  the 
conquest,  no  man  could  have  been  outlawed  but  for 
felony  ;  the  punishment  whereof  was  death.  And 
hence  i(  was  said,  that  according  to  the  common  law, 
an  outlaw  had  a  wolf's  head  ;  because  he  might  be 
put  to  death  by  any  man.  But  in  the  beginning  of 
(he  reign  of  Ed.  ill.  it  was  resolved  by  the  judges, 
ih:it  ;ui  outlaw  might  he  put  to  death  by  the  sheriff 
onh  ;  and  thai  under  the  authority  of  a  lawful  war- 
rant; and  thai  i<  was  murder  for  any  other  to  kill 
an  outlaw  :  and  such  has  remained  the  law.(d) 

(•)  Co.  Lit,   I  !  '. 

om    Dig  V.dbO.  Rol.  II.  SOL 

(  )  Co.  i. u.  m. 

(d)  Ibid. 
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Afterwards  in  the  time  of  Braoton,  and  somewhat  outlawry. 
earlier,  process  of  outlawry  was  ordained  to  lie  in  i„  w  at  uses 
all  actions  of  trespass,  vi  el  armis.     And  now  byltlie8, 
different  statutes  of  New-York,  it  is  extended  notinNew-York. 
only  to  treason,(e)  but  to  actions  of  account,  debt, 
detinue,  annuity,  covenant,  conspiracy,    and  of  the 
case,-  and  in  all  actions  of  replevin,  after  a  capias  in 
withernam  is  returned,  that  the  person  against  whom 
it  is  issued  has  no  goods:  and  in  all  other  cases  where 
process  is  issued  for  taking  the  body,  if  it  be  returned, 
that  the  person  against  whom  such  process  is  issued, 
is  not  to   be  found,  as  well  as  in  actions  of  trespass 
done  with  force  and  arms.    And  process  in  the  several 
cases  may  be  pursued  to  the  exigent  and  outlawry 
thereupon,  (fj 

By  statutes  of  Massachusetts,  process  of  outlawry  in  Massachu- 
issues  against  any  person  charged  of  any  offence  be-setts* 
fore  the  supreme  court  of  the  state,  by  indictment 
or  presentment  of  a  grand  jury ;  whether  the  same 
were  made  before  said  court,  or  made  before  a  court 
of  inferior  jurisdiction,  and  removed  to  the  supreme 
court  by  appeal  on  writ  of  certiorari.(g)  And  against 
any  constable  or  collector  of  any  town,  district, 
plantation,  parish,  or  precinct,  who  shall  abscond 
or  secrete  himself  for  the  space  of  one  month,  having 
assessments  in  his  hands  un settled. (h) 

At  common  law,  a  person  outlawed,  forfeits  his 
goods  and  chattels,  and  the  profits  of  his  lands,  his 
personal  chattels,  immediately  upon  the  outlawry; 
and  his  chattels  real,  and  the  profits  of  his  lands, 
when  found  by  inquisition.(t) 

(e)  St.  N.  Y.  G15. 
(/)  Ibid.  246. 
(g)  St.  M.  76. 
(A)  Ibid.  272. 
(»)  Salk.  I.  395. 
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outlawry.  Outlawry  is  either  upon  mesne  process  before,  or 
pi^dhTgi  i'P°»  final*  process  after  judgment. (3 J  When  the 
to,  and  in.  plaintiff  will  proceed  to  outlawry  on  mesne  process 
in  a  civil  action,  after  different  intermediate  processes 
lor  causing  an  appearance  of  the  defendant  have 
proved  unsuccessful,  the  writ  of  exigent  issues,  di- 
rected to  the  sheriff  of  the  county  where  the  action 
i-  laid,  or  the  defendant  is  supposed  to  dwell;  com- 
manding such  sheriff  to  require  such  defendant  from 
county  court  to  county  court,  until  he  be  outlawed: 
that  is,  to  require  such  defendant  at  five  successive 
county  courts;  if  he  do  not  appear  at  the  last  of 
which,  the  sheriff  must,  by  himself,  or  his  sufficient 
deputy,  on  the  non-appearance  of  such  defendant, 
pronounce  judgment  of  outlawry,  and  return  his  writ 
of  exigent  to  the  court  to  which  it  is  made  returnable. 
After  judgment  in  the  original  action,  and  a  non 
est  inventus  returned  upon  the  ca.  sa.  an  exigent 
immediately  issues,  and  the  proceedings  thereupon 
had  by  the  sheriff,  arc  the  same  as  upon  an  exigent 
on  mesne  process. 

Upon  the  defendant's  being  put  in  exigent,  he  is 
either  taken  by  the  sheriff,  appears  voluntarily,  or 
niaLiN  dt T;uili.  II'  he  be  taken,  he  either  remains 
in  (  ii>i<mIv  of  the  sheriff,  or  gives  bail,  &c.  as  up- 
on a  common  nrrest,  u  the  case  may  be,  either 
HpOU  mesne  or  final  process//;)  If  the  defendant 
In-  neither  arretted  nor  appear,  but  makes  default 
■J  Ire  lueeettiTc  eouatj  courts,  he  is,  if  a  man, 
outlawed  :  il*  ■  woman,  waived. (I)  And  the  judg- 
1111  ni  «!'  outlawry  being  returned  by  the  sheriff  upon 
the  exigent,    n  writ   of  capias  ul  Ugulum  issues, 


(j)T.vd's  Pino.    91, 
(*)   Ibid.  31,  3*. 
(/I  Co.  Lit. 
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which  may  run  into  any  county  without  a  teslatum.(ni)  outlawry. 
The  defendant  being  taken  by  the  sheriff,  on  this  v-^v^y 
writ,  either  gives  bail  to  appear,  and  reverse  the  out- 
lawry, or  remains  in  custody  until  he  actually  reverse 
it,  or  be  otherwise  in  due  course  of  law  dis- 
charged.^) At  common  law,  the  defendant  could 
not  have  been  bailed  when  taken  by  the  sheriff  upon 
a  capias  utlagatum;  but  by  statute,  the  sheriff  is 
authorized  to  take  bail  as  in  other  cases  of  arrest.(o) 

For  further  directions  under  this  head,  see  vol.  II. 

statutes  of  Nenv-York  upon  outlawry ;  and  upon 
process  and  service.  And  statutes  Massachusetts* 
vpon  outlawry;  and  upon  service. 


(m)  Tidd's  Prac.  33. 

(n)  Ibid. 

/«)  Ibid.  33,  34.     Bur.  III.  1434.  IV.  2540. 


VOL.  I.  16 


CHAP.  III. 


OF  ARREST  J1ND  ITS  COSTING EJTCIES. 


I.    ARREST. 

ARREST  is  derived  from  the  French  word  arrest-  amkst. 
er,  to  stop  or  stay.  It  is  a  restraint  of  a  man's  person,  wh»t. 
obliging  him  to  be  obedient  to  law,  and  is  the  exe- 
cution of  the  command  of  some  court  or  officer  of 
justice.  None  may  be  arrested  in  any  civil  action, 
but  by  some  writ,  precept  or  command,  issued  by 
some  court,  judge,  or  justice,  having  authority  there- 
for. But  for  treason,  felony,  or  breach  of  the  peace, 
any  person  may  arrest*  without  warrant  or  pre* 
cept.(a) 

After  presentment,  or  indictment  found,  in  cri-  Uponpresen\> 
mitral  cases,  the  first  process  is  a  capias  to  arrest  anddictment  ca  • 
imprison  the  accused,*  and  if  he  cannot  be  taken,  an Pias •8sues- 
exigent  is  awarded  in  order  to  outlawry.(&)     When 
a  man  is  apprehended  for  debt,    he  is   said  to  be 
arrested.    And  writs  express  arrest  by   capias,  or 
attachias,  to  take  and  catch  hold  of  a  man.     For 
there  must  be  a  corporal  seizing,   or  touching  the 
defendant's  person ;  or,  what  is  tantamount,  a  power 
of  taking  immediate   possession  of   the  body,  and 

(«)  Terms  de  ley,  54. 
(h)  H.  P.  C.  "208. 
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arrest,  and  the  party's  submission  thereto,  and  a  declaration 
^^^^  of  the  officer  that  he  makes  an  arrest.(c)  If  the 
officer  put  his  hands  upon  the  party,  saying  that  he 
arrests  him,  it  is  sufficient;  without  shewing  his 
warrant,  and  without  saying  at  whose  suit  the  arrest 
is  made,  unless  required.  And  that,  though  the 
warrant  is  in  his  pocket,  or  he  has  two  or  more 
warrants  there,  and  does  not  say  on  which  he  arrests 
for,  the  arrest  will  be  good  on  all. (a") 

f  whom  An  arrest  must  be  by  authority  of  the  bailiff,  or 
officer  to  whom  the  warrant  or  precept  is  directed. 
And  he  must  be  in  company,  but  he  need  not  be  the 
hand  that  arrests  ;  nor  present,  nor  in  the  sight  of  the 
party  arrested:  but  it  maybe  done  by  a  servant  of 
the  officer,  sent  forward  at  some  distance,  and  out  of 
sight.(e) 

And  how.  Words  only  do  not  make  an  arrest.  And  if  after 
the  officer  says,  «  I  arrest  you"  not  having  touched 
the  person,  he  is  beaten  off  by  a  sword  or  other 
weapon,  it  is  no  arrest.  If  an  officer  be  kept  off 
from  making  an  arrest,  lie  may  maintain  an  action 
of  assault:  and  if  the  person  arrested  make  resist- 
ance, or  assault  the  officer,  he  may  justify  beating 
him.  And  if  he  touches  him  for  the  purpose  of  an 
arrest,  mid  he  escapes,  it  is  a  rcseous ;  and  the 
officer  may  pursue  him,  and  justify  breaking  open  a 
house  to  retake  and  carry  him  away.  And  an  attach- 
ment ma\  also  be  had  against  him. (f)  If  an  officer, 
having  •  precept  to  arrest  a  man,  take  hold  of  his 
hand  held  out  of  a  window,  it  is  an  arrest;  and  he 


i  ill.  A1t.  I.  "...   Bui.  N.  P.  61.  Salk.  I.  1? 
I    ■.  jac.483,486. 

(>■)  Cowp.  i-;5,  <>*. 

f/)Salk.  1.  V.'.     Mod.  VI.  173. 
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may  pursue  and  take  him,  &c.  in  the  same  manner     arrest. 
as  though  arrested  at  large.(g) 

Arrests  may  be  made  in  the  night  as  well  as  by  when. 
day.(fe)  But  arrests  on  civil  process,  made  on  Sunday 
are  void,  and  the  party  arrested  may  maintain  false 
imprisonment  against  the  officer,  (i)  But  a  prisoner 
who  has  escaped  may  be  retaken  on  sunday.fjj 
And  bail  may,  on  Sunday,  take  the  principal  and 
confine  him  till  monday,  and  then  render  him.(fc) 

The  defendant,  whose  cause  was  put  off  early  in 
the  day,  staid  in  court  till  five  in  the  afternoon, 
to  speak  to  his  attorney,  who  was  engaged  in  other 
causes,  and  at  the  rising  of  the  court  went  with  his 
attorney  and  witnesses  to  dine  at  a  tavern,  and  during 
dinner  was  arrested :  the  court,  on  motion,  dis- 
charged him ;  for  by  the  court,  such  a  necessary  re- 
freshment is  not  such  a  deviation  as  to  cancel  the 
defendant's  privilege  in  returning  :  but  this  is  not 
the  privilege  of  the  person  attending  the  court,(l) 
but  the  privilege  of  the  court  which  he  attends. 
And  therefore,  the  allowing  or  not  allowing  the 
privilege  is  discretionary,  and  has  been  disallow- 
ed in  collusive  aetions,(m)  and  in  vexatious  ones,(?i) 
and  when  the  party  attended  as  a  volunteer,  and  not 
upon  proeess.(o) 

When  a  felony  has   actually  been  committed,  aMaybewith- 
eonstable,    and   even  a  private  person  acting  6o;iaoutwaiTantin 

(g)  Ventris,  I.  306. 

(/<)  Co.  IX.  66. 

(0  Salic.   1.  78. 

(/)  Mod.  V[.  231. 

(A)  Nels.  I.  25S. 

(/)  Eiack.  Rep.  II.  1193. 

(nriRastal,  76.     ) 

(n)  Mod.  XI.  79.  '  Bl.  Rep.  II.  NR3. 

(o)  Sa!k.  Mi.      S 
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apsest.  jftde,  and  in  pursuit  of  the  offender,  upon  such  infar- 
ct 01  feio-  mation  as  amounts  to  a  reasonable  and  probable 
■fi  kc.  ground  of  suspicion,  may  justify  an  arrest.  And 
though  in  fact  no  felony  has  been  committed,  if  a 
con>table  receive  such  information,  given  him  by 
design,  and  for  charging  with  a  felony,  he  may  justify 
arresting  the  accused. (p) 

A  person  convicted  on  a  penal  statute,  may  not 
be    arrested    on    sunday   for    non    payment    of  the 

penal  ty.(</) 

Exempt  frtm.  Ambassadors  and  other  public  ministers,  their  se- 
cret Hries  and  families  and  servants,  are  privileged 
from  arrest.  And  even  a  domestic  servant  of  a 
foreign  minister,  though  a  native  of  the  country 
wfceve  he  resides,  is  by  the  law  of  nations  privi- 
leged from  arrest  ;(r)  and  so  is  a  messenger  sent 
by  his  sovereign  to  such  minister.(s) 

All  persons  who  have  relation  to  a  suit  which  calls 
for  their  attendance,  whether  compelled  or  not  by 
process  to  attend,  (in  which  number  bail  are  in* 
eluded,)  are  entitled  to  privilege,  in  going  to  and 
coming  from  court,  provided  they  came  bonaJide;(f) 
hut  not  in  attending  on  commissioners  of  a  bankrupt, 
to  prove  a  deht.(») 

A  liiinisicr  of  religion,  while  performing  divine 
WPtietl  in  a  church,  churchyard,  or  other  place  of 
public  worship}  may  not  be  arrested  on  civil  process, 
unless  his  stay  or  continuance  is  with  a  fraudulent 

(;.)  Wms.  Abr.  1.667,6(58. 

(i/)  Term.  Rep.  I.  865. 

<r)  Burr,  til.  H7S-'.'. 

(0  Ter.  Kep.  I II.  79.    TidcTs  Prac.  25. 

(/)  lkn    matk.  I    636. 

(«)  Term.  Kep.  IV.  37T. 
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design.     And  it  seems  that  no  person  ought  to  be    ^J^j 
arrested  in  any  place  where  courts   of  justice  arc 
actually  in  session. 

If  a  person  be  arrested  after  the  writ  is  returnable,  Mny  not  be 

-         —      -■..-..      »■»  .       m.+tt      made  after t be 

the  officer  may  not  legally  detain  him,  though  ior.vntlsltlurn. 
the  shortest  time,  till  the  writ  be  renewed.  As  able. 
where  the  writ  was  returnable  on  Sunday,  and  on 
monday,  the  next  day*  at  eight  o'clock  in  the  morning, 
the  defendant  was  arrested  and  detained  by  the 
officer  till  ten  o'clock  the  same  morning,  when  the 
writ  was  renewed ;  it  was  held  an  unlawful  arrest, 
and  the  defendant,  on  motion,  discharged.(r)  A  de- 
fendant in  a  case,  attending  an  arbitration  as  a 
witness,  under  a  rule  of  court,  is  privileged  from 
arrest  while  necessarily  there,  and  in  returning 
home,  (to) 

A  constable  may  justify  an  arrest,  on  a  reasonable 
charge  of  felony,  without  a  warrant,  although  it 
should  afterwards  appear  that  no  felony  had  been 
committed ;  but  the  person  making  the  charge,  if 
unfounded,  is  liable  to  the  aecuscd.(tv) 

A  person  in  custody,  under  an  attachment  for  non 
payment  of  costs,  is  in  custody  on  civil  process,  and 
may  be  charged  with  an  execution  in  a  different 
aetion.(j/) 

The  defendant  having  been  arrested  by  the  sheriffNor  on  sua 

day. 

at  the  suit  of  another  plaintiff  on  Saturday,  was 
discharged  on  the  same  day,  the  sheriff  not  knowing 
that  at  that  time  there  was  a  detainer  lodged  with  his 

(c)  Hen.  Black.  II.  29. 
(ic)  East,  III.  89. 
(*)  Ter.  Rep.  I.  358. 
(y)  Ibid.  IV.  316. 
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arrest,     officer  against  him.  This  being  afterwards  discovered^ 
v-*rv~w'    the  defendant  Mas  arrested  on  Sunday;  but  on  motion 
1  a  s  disch  arged  out  of  c  ustody,  as  being  arrested  contra- 
ry to  the  statute  for  the  preservation  of  the  sabbath.(«) 

If  a  defendant  be  taken  on  execution,  and  give  the 
plaintiff  a  draft,  saying  it  will  be  paid  immediately, 
and  is  thereupon  discharged  out  of  custody,  and 
the  bill  is  dishonoured,  he  may  be  again  arrested  on 
the  same  execution. («) 

If  the  plaintiff  strike  out  of  the  warrant  the  name 
of  the  bailiff,  inserted  by  the  sheriff,  and  insert  the 
name  of  another  person,  who  makes  the  arrest,  such 
arrest  is  illegal ;  and  the  prisoner  will  be  discharged 
out  of  custody,  and  the  plaintiff  compelled  to  pay 
costs.(&) 

Until  a  written  discharge  comes  from  the  plaintiff 
at  whose  suit  the  defendant  is  in  custody,  the  sheriff 
is  not  called  upon  to  search  the  office,  to  see  if  there 
are  any  other  writs  against  such  defendant ;  and 
then  a  reasonable  time  must  be  allowed  for  the  pur- 
pose, and  twenty  four  hours  does  not  seem  an  unrea- 
sonable time.(c) 

If  an  arrest  be  made  after  the  return  day  of  the 
writ,  the  arrest  is  void,  and  the  officer  liable  in  false 
iinprisonment.(d) 

writ  of  pro-       A  writ  of  protection  will  not  protect  one  who  is 
not  lawfully  entitled  to  it,  and  is  of  no  other  use 


(z)  Ter   Rep.  V.  25. 

(-;)   Ibid.  VI.  52. 

(A)  I  hid.    I8«. 

(c)  Esp.  N   P.  Cases.  1.45. 

(</)  Ibid.  II.  585. 
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to  one  who  is  entitled,  but  as  prima  facie  evidence  arrest. 
to  the  officer  who  is  to  arrest  him.  If  a  juror  or 
any  other  person  whose  duty  brings  him  to  court, 
whether  as  a  party  or  witness,  is  arrested  while  at- 
tending upon,  or  in  going  to,  or  returning  from  the 
court,  the  court  will  upon  motion  take  order  for  his 
discharge.(e) 

In  the  state  of  New-York;  a  defendant  had  ob-lnNew-Yoik 
tained  his  certificate  under  a  commission  of  bank- 
ruptcy issued  against  him  in  Connecticut,  under  the 
bankrupt  law  of  the  United  States :  he  was  after- 
wards arrested  in  the  state  of  New- York  at  the  suit 
of  the  plaintiff;  but  on  production  of  his  certificate, 
the  court  ordered  him  to  be  discharged.(a) 

In  the  state  of  Massachusetts,  no  member  of  tlieIn  Massachn- 
housc  of  representatives  may  be  arrested  or  held 
to  bail  on  original  process  during  his  going  unto, 
attending  upon,  or  returning  from  tbc  general  as- 
sembly. No  militia  officer,  non  commissioned  officer, 
nor  private,  may  be  arrested  on  any  civil  process, 
during  bis  going  unto,  performance  of,  or  returning 
from,  military  duty;  nor  during  his  going  unto, 
remaining  at,  or  returning  from,  any  place  at  which 
he  is  ordered  to  meet  for  the  election  of  any  officer 
or  officers.  Nor  may  any  militia  officer  be  arrested 
on  any  civil  process,  while  going  unto,  serving  upon, 
or  returning  from  any  court  martial,  court  of  inquiry, 
or  board  of  officers,  upon  which  it  may  be  his  duty 
to  attcnd.(o) 

In  the  state  of  Connecticut,  a  sheriff  is  not  liable ln  Conn?  t 
to  be  arrested  on  civil  process.     And  if  so  arrested, °u 

0)  M.  T.  R.  III.  *>SS, 

(«)  N.  Y.  T.  R.  I.  487.    Jone?,  vs.  Emerson. 
(£)  St.  M.  I.  30.  VI.  164,  165. 
VOL..  I.  J  7 
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aphem.     am  be  discharged   by  the   court,  and  the   process 
^^    abatocl.(c)  * 

Nor  may  the  body  of  an  administrator  be  arrested 
for  a  claim  upon  the  estate  of  the  intestate  ;  and  if 
■>ueh  arrest  be  made  under  the  direction  of  the 
plaint itr.  with  a  design  thereby  to  compel  the  ad- 
ministrator to  satisfy  such  claim,  he  may  maintain 
an  action  of  false  imprisonment  against  the  plain- 
tilf.((/)  And  it  seems,  that  if  it  appeared  on  the 
face  of  the  process,  that  the  officer  Avas  directed  to 
arrest  the  body  of  an  administrator  for  a  claim 
! ipiinst  the  estate  of  his  intestate,  and  the  officer 
amst  the  defendant,  such  officer  is  also  liable  to  the 
same  action,  such  process  being  void.(c) 

If  a  justice  of  the  peace,  and  a  constable,  being 
informed  of  an  affray,  come  to  a  shop  where  the 
affrayers  arc,  and  find  the  door  locked  in  such  a 
niiinncr  as  to  prevent  their  admission  without  break- 
ing the  door;  and  the  justice  make  demand  of  ad- 
mittance, and  is  refused,  and,  while  attempting  to  get 
in.  is  struck  by  one  of  the  alfrayers ;  and  the  justice 
thereupon  by  parol,  order  the  constable  to  break 
open  the  door  and  arrest  the  ail  ravers,  and  the  con- 
ttable  in  obedience  to  such  parol  command,  break 
open  the  shop,  and  arrest  the  alfrayers,  the  arrest 
is  lawful.  And  in  an  action  of  trespass  against  the 
in  lice  and  constable,  tbey  may  plead  the  general 
issue,  and  :;i\<'  the  facts  in  evidence  in  complete 
justification,  (fj 

\  in. ii --li.it  of  tin    1  mini  Status,  may  be  arrested  in   Con- 
licut,  nnd  committed:  and  why  not  a  sheriff,  in  a  county  of  wbic!> 
bi  ii  not  iheritn    Xr,  ncajfc  . 

(f)  Ki.l).    IS. 
{</)  Ibid.  68. 
(•)   Ibid.    17'.'. 
'  i  Root,  I.  65. 
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When  a  theft  has  been  committed,  any  person  may,  <*'  <  - 
without  warrant,  pursue  and  take  the  thief,  and 
convey  and  deliver  him  to  some  proper  authority,  to 
be  dealt  with  as  the  law  directs.  And  if  such  pris- 
oner be  convicted  of  such  theft,  the  person  so  taking 
him  without  warrant,  is  not  liable  on  an  action  of 
assault,  battery,  and  false  imprisonment.^) 

No  senator   nor  representative  in  the  congress  of  Persons  ex- 
the  Tjnited  States,  during  Ins  attendance  at  the  res- 
pective houses,  nor  going  to,  nor  returning  from  the 
same,  may  be  arrested ;  except  in  cases  of  treason, 
felony,  or  breach  of  the  peace,  (/i)* 

No  member  of  the  general  assembly  of  Connecticut, 
during  the  sessions  thereof,  or  in  going  to,  or  return- 
ing from  the  same,  may  be  arrested,  sued,  or  im- 
prisoned; or  in  any  way  molested,  or  troubled,  or 
compelled  to  answer  to  any  suit,  bill,  plaint,  or  de- 
claration, or  otherwise;  before  any  court,  judge,  or 
justice,  except  in  cases  of  high  treason   or  felony 

Nor  may  any  member  of  the  senate  or  house  ofNew-Hamp- 
representatives  in  the  general  court  of  Ncw-IIamp-shl1'0, 
shire,  be  arrested  or  held  to  bail  on  mesne  process, 
during  his  going  to,  coming  from,  or  attendance   at 
said  court. (k) 

In  Vermont,   the  governor,    lieutenant  governor.  Vermont 
treasurer,  and  every   member   of   the   council,  ami 

*  If  such  senator,  &c.  loiters  on  his  return,  on  his  own  business,  a 
time  longer  than  at  the  rate  of  20  miles  to  the  day,  he  lbses  his   piiv 
lege.    Sup.  Ct.  N.   Y. 

(a)  Root,  II.  17!. 
(//)  St.  U.  S.   I.  8. 
( ?')  St.  C.  203. 
tk)  St.   N\   II.  P. 
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A««rvT  house  of  representatives,  and  all  officers  whose  duty 
it  is  to  intend  the  legislature,  are  in  all  cases,  except 
for  treason,  felony,  or  breach  of  the  peace,  privi- 
leged from  arrest  during  their  attendance  at  the 
■eatiofl  of  the  legislature,  and  in  going  to,  and 
1 1  luiiiing  from  the  same.(/) 

Everj  person  or  persons  chosen  to  serve  as  members 
of  i  lie  general  assembly  of  Rhode-Island,  and  their 
estates,  are  privileged  from  summons,  arrest,  attach- 
ment and  execution,  at  the  suit  of  any  private 
person,  for  any  debt  or  damages,  during  the  session 
of  the  assembly;  and  for  three  days  before,  and 
three  da\  B  after  such  session. (»?) 

In  the  state  of  New- York,  electors  are  privileged 
from  being  served  \\i(h  any  civil  process,  between 
the  <la\  preceding  an  election  of  governor,  lieuten- 
ant governor,  or  senators,  and  representatives,  &c. 
and  the  day  subsequent  to  the  closing  of  the  poll  at 
SUeh  election. (n) 

\o  mi  inber  ol*  the  legislature,  or  his  servant,  or 
lernurtSj  are  liable  to  arrest  on  any  civil  process, 
irlllle  coming  to,  or  returning  from  the  place  where 
tin-  legislature  thai]  sit,  to  the  place  of  such  member's 
residence:  but  such  time  of  coming  or  returning, 
ma;   not  exceed  fourteen  days.(o) 

Counsellors   sod   attornies  of  the  supreme  court 

lire  neither  liable  to  arrest  :(/»)  nor  are  militia  men 
from  innrise  to  sunset,  of  the  daj  for  which  they  are 
under  ami  for  improvement  or  inspect  ion. (g) 

'  ■■    .  edition,  in  1798. 
I     N.   Y.     I 
•     •■     ..IK.    II,  JH7. 
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All  non  commissioned  officers,  musicians,  seamen,     arrest. 
and  marines,  enlisted  into  the  sea-service  of  the  United 
States,  are  exempted,   during  the  term  of  their  ser- 
vice,   from   personal  arrest,    for  any   debt  or  con- 
tractor) 

And  all  non  commissioned  officers,  musicians,  and 
privates,  enlisted  into  the  army  of  the  United  States, 
are  privileged  from  arrest,  or  being  taken  in  execu- 
tion for  any  debt  contracted  after  such  enlistment: 
and  are,  in  like  manner,  privileged  from  arrest,  or 
being  taken  in  execution,  for  any  debt  under  the  sum 
of  twenty  dollars,  contracted  before  such  enlist- 
ment.^) 


(?)St.  N.  Y.  I.  510. 
(/)  St.  U.  S.  IV.  201. 
(0  Ibid.  VI.  23. 
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II.   BREAKING  DOORS. 


■maxim  \\  officer  may  not  break  open  a  window  or  out- 
^^Xj  ward  door,  to  make  an  arrest  on  civil  process  ;(a) 
Nj*  lmi  if  once  jn  the  house,  he  may  break  inner 
doors,  if  his  entrance  through  the  outer  door  was 
peaceable,  such  outward  door  standing  open;  and 
may  break  such  inner  door,  having  first  demanded 
mi  ranee,  though  the  defendant  be  not  within  at  the; 
time.  (6) 

But,  if  on  rapping  at  the  door,  it  be  opened  to  see 
who  is  there,  and  the  officer  rush  forcibly  in,  with 
a  drawn  sword,  or  other  similar  weapon,  and  make 
an  arrest,  such  entry  and  arrest  are  both  unlaw- 
ful, (c) 

When  the  outer  door  was  a  hatch  door,  the  upper 
part  of  which  was  open,  but  the  lower  part  bolted 
ai  top  and  bottom,  the  officer  unbolted  the  top,  and 
not  being  able  to  reach  the  bottom,  leapt  over,  and 
unbolted  it.  and  let  in  the  others;  it  was  ruled  at 
nisi  prius.  I hiit  the  entry  was  lawful.  In  a  later  case, 
in  an  action  fin*  breaking  and  entering  the  plaintiff's 
house,  ii  appeared,  that  the  plaintiff's  house  stood  in 
a  stable  yard,  which  was  surrounded  by  a  wall: 
there  -.mm  a  hatch  gate  at  the  foot  of  the  stairs, 
which  led  to  an  open  gallery,  from  which  there 
WON  doors  to  the  several  apartments;  at  the  top  of 
the  siuiis  was  a  door  across  that  part  of  the  gallery 
which  led  to  the  chamber  where  the  plaintiff  was: 
the  onder   pari   of  the  house  was  in  stables.    The 

C«)0     v  ter.319,320.  Cro.  Eliz.  908.  Dalt.  Slier.  359. 

'        |     I.    Jlos.  &.  I'ii!.  in    . 
n  b    ■ 
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defendant  haying   gained  admission  into  the  yard,    breaks  . 
went   up  stairs,  and  broke  open  the  door  at  the  top   ^q*& 
of  the  stairs,  and  arrested  the  plaintiff.     Lord  Kenyon 
held,  that  this  Alas  the  outer  door  of  the  plaintiff's 
house,  and  that  the  arrest  was  illegal. (J) 

Though  a  person  has  been  illegally  arrested,  as 
just  mentioned,  yet  if,  while  in  such  illegal  custody, 
he  is  fairly  charged  with  another  arrest,  the  last  is 
good,  if  there  be  no  fraud  nor  collusion,  first  to 
arrest  the  party  unlawfully,  and  then  to  charge  him 
with  another  action.(c)  This  privilege  of  a  man's 
house  extends  only  to  the  owner  or  occupier,  and  his 
family:  but  does  not  protect  any  person  who  flies 
thither;  nor  the  goods  of  any  person  conveyed 
thither,  to  prevent  a  lawful  execution,  (^fj  But  a 
person  who  lodges  in  the  house,  or  makes  it  his 
home,  is  considered  as  the  occupier,  or  one  of  tho 
family,  fgj 

In  all  eases  where  the  king  is  a  party,  or  of  a 
criminal  nature,  the  officer  may  break  the  door  of 
the  party,  either  to  take  him  or  to  execute  the 
process,  if  he  cannot  otherwise  enter;  but  before  he 
enters,  he  ought  to  signify  the  cause  of  his  coming, 
and  make  request  to  have  the  door  opened.  On  a  capias 
to  compel  a  man  to  find  sureties  for  the  peace,  or 
good  behaviour,  or  upon  a  warrant  from  a  justice  of 
the  peace  for  such  purpose,  the  officer  may  break 
open  the  door  of  a  dwelling  house.  And  also  upon  a  , 
capias  ut  lagatum,  or  capias,  for  a  fine  in  any  action 
whatever.  And  upon  a  warrant  of  a  justice  of  the 
peace  for  levying  a  forfeiture  in  execution  of  a  jlldg- 


Crf)  Esp.  N.  P.  cases,  99.     Esp.  Dig.  6S: 
(e)  Black.  Rep.   II.  82". 
(/)  Co.  V.  93. 
(«')  Hob.  68. 
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breaking  ment  or  conviction  for  it,  grounded  on  any  statute 
which  gives  the  whole  or  part  of  such  forfeiture  to 
the  king,  and  authorizes  the  justice  of  the  peace  to 
give  such  judgment  or  conviction  for  it.  And  where 
a  forcible  entry  or  detainer  is  found  hy  inquisition, 
before  justices  of  the  peace  ;  or  appears  upon  their 
vicu,  and  upon  a  commission  of  rebellion  out  of 
chancery,  the  sheriff  or  his  officers  may  break  open 
the  doors,  or  house,  to  apprehend  the  party,  whether 
it  be  his  own  or  that  of  a  stranger;  if  upon  request 
such  house  is  refused  to  be  opened.(Zi) 

In  a  writ  of  seizin,  or  habere  facias  possessionem, 
in  i 'jeetment,  the  officer  may  break  open  the  door, 
it"  denied  entrance.(f)  If  a  person  be  arrested,  and 
after,  escapes  into  his  house,  the  sheriff  may  break 
the  door  to  take  him:  as  where  one  opened  his  win- 
dow, and  the  sheriff  took  him  by  the  hand.fjj 

If  an  affray  be  made  in  a  house  in  the  view  or  hear- 
ing of  a  constable,  or  those  who  have  made  an  affray 
in  his  presence,  fly  to  a  house,  and  arc  immediately 
pj  nsned  by  him.  and  he  be  not  suffered  to  enter  to 
suppress  the  affray,  or  to  apprehend  the  affrayers, 
he  mag  break  open  the  doors.(fr)  If  the  sheriff's 
officers  enter  a  house*  the  door  being  open,  and  the 
(»  i  ner  lock  them  in,  the  sheriff  may  break  open  the 
doors  (o  m'<  them  at  libcrty.(l) 

[f  an  execution  be  directed  to  the  sheriff,  to  levy 
the  goods  of  A.  and  A's  goods  are  in  B's  house,  if 
(In-  sheriff  request  a  delivery  of  the  goods,  and  they 


'      v.  91.    Bac.  At.. .  IV.  :31,  455.  DalUShcr.  530- 
(.      bid 

(J)  Mod   \  I.   119,  174. 
(A)  llac    A l)i.  IV. 
(  j  <  in.  J;ic.  333, 
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are  refused,  he  may  justify  breaking  and  entering    breaks 

»••»»■  DOORS. 

the  house,  and  taking  the  goods.(wi)  ^-v^> 

And  though  the  sheriff  may  not  break  a  man's 
dwelling  house,  or  out-house  thereto  adjoining,  to 
execute  civil  proeess  against  him  or  his  goods;  yet 
the  sheriff  may  break  open  the  door  of  a  barn,  stand- 
ing at  a  distance  from  the  dwelling  house,  without 
even  requesting  the  owner  to  open  it,  in  the  same 
manner  as  he  may  enter  a  close.(n) 

When  once  in  a  house,  the  sheriff  may  break  open, 
not  only  inner  doors,  but  also  trunks  and  chests,  to 
complete  the  execution  of  his  writ.(o)  But  it  seems, 
that  before  breaking  trunks  or  chests,  the  officer 
ought  to  demand  that  they  be  opened.(p) 

Though  if  an  officer  break  a  house  by  force  of  a 
fieri  facias,  he  will  be  a  trespasser  by  the  breaking, 
yet  the  execution  which  he  shall  do  in  the  house  will 
be  good.(g)  [It  seems  to  follow  of  course,  that  the 
taking  of  the  goods  will  be  no  ground  of  damage,  but 
the  injury  to  the  house  only.] 

The  mere  raising  a  window,  or  lifting  the  latch  of 
a  door,  to  obtain  entrance  into  a  dwelling  house  to 
make  an  arrest,  or  seize  goods  on  civil  process,  is  a. 
breaking  the  house  which  cannot  be  justified. (r) 


(m)  Co.  V.93.  Sid.  186. 
(n)  Sid.  189.  Keb.  698. 
(o)Show.  II.  87. 
lp)  Cro.  Eliz.  99. 
(?)  Co.  V.  93. 
(r)Com.  Dig.  III.  22? 
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III.  BAIL. 

bail.  BAIL,  is  a  French  word  signifying  a  guardian  or 

""whaT-*    gaoler,  and  is  used  in  the  common  law  for  the  freeing, 

or  setting  at  liberty  a  person  arrested  or  imprisoned 

upon  any  civil  matter  or  criminal  prosecution,   on 

surety  taken  for  his  appearance,  at  a  day  and  place 

Why  so  can- certain. (a)     It  is  called  bail,    because  thereby  the 

ed-  party  is  delivered  into  the  keeping  of  those  who  bind 

themselves  for  his  forthcoming:  and  the  end  of  bail 

is  to  satisfy  the  judgment  and  costs,  or  render  the 

defendant  to  prison. 

A  man  bailed,  is  when  one  arrested,  or  in  prison, 
is  delivered  to  others,  as  his  bail,  who  ought  to 
keep  him  to  be  ready  to  appear  at  the  time  as- 
signed, or  otherwise,  to  answer  for  him :  the  bail 
may,  therefore,  keep  the  person  committed  to  them 
in  their  own  custody,  for  their  own  safety.(o)  Or, 
if  they  permit  him  to  go  at  large,  they  may  resieze 
and  bring  him  before  a  justice  of  the  peace,  to  iind 
new  bail,  or  be  committed  to  prison.(c) 

Mortbeukea     in  personal  actions,    the  sheriff  or  other  officer 

in  personal  , 

•ciiuus.  making  an  arrest  must  take  bail  of  sufficient  surety 
or  sureties,  if  offered,  by  obligation,  in  a  reasonable 
:-um.  to  himself  by  his  name  of  office,  and  not  to  his 
under  sheriff  or  deputy,  for  the  appearance  of  the 
defendant  at  the  return  of  the  process.(d)  * 

*  Dy   the  statute-  of  23.   H.  VI.  c   10.   sheriffs,  under  sheriffs,  and 

other  officer*,   mu»t  let  to  bail  all  persoiii  by  them  arrested,  or  in  their 

ustuily,  by  force  of  any  writ,  bill,  or  warrant,  in  any   personal  action  ; 

(a)  Itract.  lib.  3,  tract  2.  chap.  8. 
(I>)  Inst.  IV.  178,    179. 
(r)   Hale,  P.  C.    II.    Iff. 

Irf)  Com.  Dig.  1.  477,  480. 
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Bail  taken  without  the  joining  of  the  defendant       bail. 
in  the  bond  is  good.(e)     If  the  bail  bond  be  made  toBond  p0O(jr 
the  officer  by  his  name  and  office,    for  the  party's  ^"^j1  te,f "- 

*  r        *      dantdonot 

appearance  at  a  day  and  place  certain,  it  is  sufficient;  join, 
though  variant  from  ordinary  form  in  other  respects ; 
and  if  the  sureties  are  in  fact  insufficient  to  respond 
the  demand,  it  is  immaterial  to  the  sheriff,  pro- 
vided the  defendant  appear  according  to  the  condi- 
tion.^ 

If  the  sheriff,  having  arrested  the  defendant, 
return  that  he  is  sick,  and  after,  admits  him  to  bail, 
no  action  lies  against  the  sheriff.^)  But  if  he  re* 
turn  that  he  has  taken  the  body,  and  has  him  ready 
in  court ;  or  that  he  is  sick,  when  he  is  in  fact  at 
large  without  bail,  ah  action  lies  for  the  false  re- 
turn.^) 

If   the  condition  of  the   obligation  be,   to  save  Condition  to 
harmless  the  officer,  it  is  void ;  and  so  also  is  a  pro- the  officer, 
mise.     On  attachment  for  contempt,  the  sheriff  mayvoidi 
not  take  bail ;  but  on  an  attachment  out  of  chancery, 
for  want  of  an  answer,  he  may.(i)     If  a  person  ar- 
rested in   one  county,  be  carried  by  the  officer  into 


or  because  of  any  indictment  of  trespass,  upon  reasonable  sureties 
offered,  (having  sufficient  within  the  county,  where  such  persons  are  let 
to  bail,)  to  appear  at  the  day  and  place  required  by  such  writ,  bill, 
or  warrant,  or  where  the  same  is  returnable,  such  persons  as  are  in  their 
custody,  1st.  by  condemnation;  2d.  execution;  3d.  utlagatum ;  4th. 
excommunication  ;  5th.  for  surety  of  the  peace  ;  (and  yet  by  the  com- 
mon lav  the  sheriff  must  have  bailed  such  before:)  6th.  committed  by 
the  command  of  the  justices;  7tb.  and  vagabonds,  refusing  to  serve 
according  to  the  statute  of  labourers,  only  excepted.  Persons  of  either 
of  which  descriptions  are  not  bailaijje  by  the  sheriff.(l) 

(l)Dalt.  Sher.  357. 

(e)  Salk.  I.  3.     Cro.  Jac.  2S6. 
(V)  Cro.  Eliz.  862.     Cro.  Jac.  286. 
(g)  Cro.  Eliz.  852. 
(h)  Bac.  Abr.  IV.  462. 
r/)  Ibid.  463.     Co.X.  101. 
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wrt.       another,  and  there  give  bond  to  the  sheriff  for  the 
^^    county,  where  the  arrest  was   made,  it  is  void  for 

duress.fjj  A  bond  to  an  officer>  that  a  debtor  in 
in  execution  shall  pay  the  money  at  the  return  of  the 
writ,  is  good.(fc)  And  so  is  a  bond  to  the  plaintiff 
in  a  capias,  that  the  defendant  shall  pay  the  money 
or  render  himself  at  the  return  of  the  writ.(l) 

If  the  defendant  who  has  given  a  bail  bond  sur- 
render himself  to  the  sheriff  before  the  return  of 
the  writ,  the  bail  bond  may  be  given  up  ;  and  it  will 
be  considered  as  if  no  such  bond  had  been  given, 
and  the  sheriff  not  liable  for  not  assigning  the 
aamc.(m) 

In  the  case  of  Brooks,  v.  Warren  ;  Gould,  Black- 
stone  and  Nares,  (De  Gray  absent,)  it  was  clearly 
held,  that  the  bail  to  the  sheriff  had  no  right  to  take 
the  defendant  on  sunday,  in  order  to  surrender  him  : 
even  on  an  escape,  if  voluntary,  it  cannot  be  done.(w) 

|fa7  not  be       A  sheriff  may  not  take  a  hond  for  the  appearance 
taken  upon      f  persons,    arrested  by  him   under  process   issued 

indutment  at         *  •>  •  » 

<iuarter  ses-  upon  an  indictment  at  the  quarter  sessions,  for  a 
misdemeanor;  but  may  take  a  recognizance.(o) 
Under  an  original  writ,  in  a  plea  of  trespass  on  the, 
case,  on  promises ;  the  sheriff  took  a  bail  bond  condi- 
tioned for  the  defendant's  appearance,  &c.  in  a  plea 
of  trespass ;  and  on  an  action  of  debt,  on  the  bail 
bond,  brought  by  the  plaintiff  as  assignee  of  the 
sheriff,  the  defendant  pleaded  that  no  such  plea  of 
trespass  was  pending;  by  reason  whereof  the  defend- 

(j)  Cro.  Bits-  745,  i\6. 

(k)  Co.  X.  99. 

(/)  Mod.  ri<  304,  S05. 

(m)  Tern,  Rep.  75,  3,  At  VII.  122. 

(n)  Black.  II.   I3W. 

(o)  Ter.  Rep.  IV.  505.  Hen.  Black.  H.  413. 
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ant  could  not,  nor  can  appear.     The  plaintiff  de-       *g^ 
marred,    and  the  question  was,  whether    the  bail 

bond  was  roid  ?  By  the  court The  bail  bond  need 

not  disclose  the  nature  of  the  action ;  this  is  neither 
required  by  the  statute,  nor  by  any  of  the  authori- 
ties :  it  is  sufficient  that  it  set  forth  the  parties,  and 
the  time  and  place  of  appearance.  Besides,  a 
plea  of  trespass  does  not  necessarily  mean  a  plea  of 
trespass  xi  et  armis,  it  may  as  well  mean  a  plea  of 
trespass  on  the  case,  for  the  words,  «  plea  of  tres- 
pass," apply  as  well  to  one  as  the  other,  and  the 
mode  of  proceeding  is  the  same  in  both.(p) 

In  an  action  of  the  case  against  the  sheriff,  on  ••gj*^-11 
statute,  23.  Hen.  VI.  ch.  9.  for  refusing  to  take  bail:  not  sufficient 
On  demurrer,  the  question  was,  whether,   by  said JJ^  '"fr '^e 
statute,  the  sheriff  is  bound  to  take  bail  on  an  attach- court, 
ment  issuing  out  of  chancery?     The  words  of  the 
statute  are,  <*  that  the  said  sheriff,  and  all  officers 
"  and  ministers  aforesaid,  shall  let  out  of  prison  all 
*<  manner  of   persons,    by  them,    or  any  of  them, 
«  arrested;  or  being  in  custody  by  force  of  any  writ, 
«<  bill,  or  warrant,  in  any  action  personal,  or  by  cause 
H  of  indictment  of  trespass  upon  reasonable  sure- 
"  ties,"  &c.     It  was  held  that  the  action,    as  laid, 
could  not  be  maintained;    it  being  the  case,    that 
process   issuing   out    of  chancery,    does   not  come 
within  the  statute,  which  directs  that  sheriffs  shall 
let  out  of  prison  all  persons  by  them  arrested,  or 
being  in  their  custody,  "  6m  force  of  any  writ,  bill, 
"  or  warrant,  in  any  action  personal,"  which  words 
are  confined  to  actions  at  law.(g) 

An  officer  who  shall  take  bail  from  a  person  who 
has  not  sufficient  property  within  the  jurisdiction  of 

(p)  Terra.  Rep.  VI.  702. 
(g)  Hen.  Black.  I.  468. 
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w  the  court,  although  he  has  without  such  jurisdiction, 
v>nr^*'  takes  insufficient  bail,  and  is  of  course  liable. (r)  An 
action  on  a  bail  bond  by  the  assignee,  must  be  brought 
in  the  same  court  where  the  bail  was  given.(s)  Bail 
to  the  sheriff  cannot  be  held  to  bail  on  an  assignment 
of  the  bail  bond,  and  an  action  brought  thereon.(f) 

By  virtue  of  a  writ  issued  on  the  5lh  of  July, 
1786,  and  returnable  the  6th  of  November;  the 
sheriff  on  the  4th  of  the  same  November,  arrested 
the  defendant,  and  took  bail  for  his  appearance ;  and 
the.  defendant,  and  one  B.  on  the  4th  of  November, 
became  bound  to  the  sheriff  in  £20,  conditioned  for 
the  appearance  of  the  defendant  on  the  3d  day  of 
the  same  November.  The  defendant  did  not  appear 
at  the  time  mentioned,  and  the  sheriff  assigned  the 
bond ;  on  which  an  action  was  brought,  and  on  the 
plea  of  non  est  factum,  a  verdict  was  obtained  for 
plaintiff.  On  a  rule  to  show  cause  why  judgment 
should  not  be  arrested,  it  was  determined,  that  the 
statute  iS.  Hen.  VI.  c.  9.  relating  to  bail  bonds,  is  a 
public  act,  and  that  the  court  will  take  notice  of  it, 
though  not  pleaded.  And  if  it  appears  on  the  decla- 
ration  by  the  assignee  of  such  bond,  that  the  bond  is 
void,  by  the  provisions  of  that  statute,  the  court,  on 
motion,  will  arrest  the  judgment,  after  verdict 
against  the  defendant,  upon  a  plea  of  non  est  factum. 
Ami  the  rule  was  made  absolutc.(u) 

not  iur-     After  a  defendant  has,    by  the  sheriff,  been  dis- 
^I'^tchsirged  outof  custody  upon  a  bail  bond,  it  is  neither 
■"*  ol    in  the  power  of  the  bail,  nor  of  the  party  to  surren- 
der himself  again  into  the  custody  of  the  sheriff, 


(r)  Bar.  IV 

Bar.  Ml.  U*3.  |bi,l.  I.  012.  Wils.  HI.  348.  Black.  II.  83R. 
(/)  i  .Tin.  Bap,  v.  .).;<.. 

(«)Trr.  Rep.  II.  i69. 
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before  the  return  of  the  writ,  without  his  consent.  »*"■• 
And  the  sheriff  may,  at  his  own  option,  accept  the 
surrender  of  the  party,  and  discharge  his  bail ;  or  he 
may  refuse  so  to  do,  and  rest  his  security  upon  the 
bail  bond,  and  insist  upon  the  bail  performing  the 
conditions  of  it.(r) 

Though  the  assignee  of  a  bail  bond,  must,  by  the  Bond,  when 
provisions  of  the  statute  authorizing  the  assignment,  be^brou-ht 
bring  his  action  upon  it,  in  the  same  court  where  the  upon  it. 
bail  was  given,  yet  the  sheriff  may  sue  on  such  bond 
in  a  different  court  from  that  in  which  the  original 
action  was  brought.     He,  being  under  no  restriction 
by  virtue  of  the  statute,  may  have  the  benefit  of  the 
common  law. 

If  the  sheriff,  having  arrested  a  party,  permit 
him  to  go  at  large  without  taking  a  bail  bond,  and 
return  that  he  has  taken  his  body,  and  before  the 
expiration  of  the  time  for  bringing  in  the  body,  bail 
is  entered,  the  sheriff  is  not  liable  for  an  escape,  nor 
for  a  false  return.(w) 

If  the  defendant  be  a  lunatic,  he  may,  by  habeas 
corpus,  be  brought  into  court,  and  rendered  in  dis- 
charge of  his  bail;  and  may  be  delivered  over  to  the 
keeper  of  the  prison,  (a?) 

If  the  sheriff  bring  debt  on  a  bail  bond,  the  defend- 
ant cannot  plead  that  the  action  is  brought  for  the 
benefit  of  the  sheriff's  oflicer,  who  served  the  original 
writ;  and  that  the  defendant,  in  that  writ,  after  the 
return  day,  and  before  the  sheriff  was  ruled  to  return 
the  writ,  paid  the  debt  and  costs  in  that  action,  and 

(i)  East,  I.  390. 
(u)Kos.  &Pul.  11.35. 
Cx)  Ibid.  1H.  550. 
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bail.  the  fees  and  expenses,  charges  of  arrest,  bail  bond, 
x-*r~,r^'  and  damages,  &c.  to  the  officer  who  made  the  arrest, 
and  who  accepted  the  money  so  paid,  in  full  satisfac- 
tion, and  discharge  of  the  bail  bond,  and  fees,  &e. 
For  the  offieer  cannot  release  the  bond  nor  receive 
anv  thing  in  discharge  of  it.  But  if  he  can,  it  must 
be  pleaded  as  a  satisfaction  to  the  sheriff,  and  not  to 
the  deputy,  (y) 

niNcw-York.  In  the  state  of  New- York:  Bail  to  the  sheriff  are 
responsible,  only  for  the  principal  and  interest,  due 
on  the  bond,  in  the  original  suit  j  and  not  for  any 
matter  dehors  the  condition,  for  which  the  penalty 
is  claimed  as  security.(u) 

Bail  to  the  sheriff  will  be  relieved  in  all  cases  on 
the  return  of  the  writ  against  them.  The  case 
was,  that  a  bail  bond  was  executed  in  1804,  and 
the  capias  against  the  principal,  was  returnable  in 
November  term,  1804.  In  1805,  the  principal  died, 
and  the  bail  to  the  sheriff  was  afterwards  sued  \  and 
the  writ  was  returnable  in  August  term,  1806.  The 
court  ordered  the  proceedings  to  be  stayed  on  the 
pa>  mcut  of  costs.(b) 

in  Musacb*     lu  tbe  state  of  Massachusetts :  If  the  sheriff  take 

tetu,  iberifl  inefficient  bail  on  an  attachment  of  the  body  of  the 

liable  for  tak-  .  ;  J 

ing  insufiici- defendant,  an   action  lies.     And  it  is  not  necessary 

to  aver  in  the  declaration,  that  the  officer  knew  the 

hail  to  In-  insufficient  at  the  time  of  taking  the  same, 

it  being  the  duty  of  the  sheriff,  at  his  peril,  to  take 

©nl>    hail   that  arc  sufficient.     Nor  is   the  plaintiff's 

proceeding  against  the  bail  on  scire  facias,  to  final 


(v)  East,  VII.   148. 

(a)  IiiIimm  .'senses  in  error,  II.  341. 

(i>;  Jvlmsoi.'i  reports,  1.  bib. 
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judgment  and  execution,  without  obtaining  satisfac-    ^^ 
tion,  any  exoneration  of  the  liability  of  the  sheriff. 

The  case  was  this  : — The  plaintiff  on  the  16th  of 
September,  1799,  delivered  to  J.  H.  the  defendant's 
deputy,  a  writ  of  attachment  against  one  N.  com- 
manding the  sheriff,  or  his  deputy,  to  attach  the 
estate  of  N.  to  the  value  of  and  for  want 

thereof  to  take  his  body,  to  answer  to  the  plaintiff, 
&c.    The   deputy    returned,    that  he  had  taken  the 
body  of  JV.  and  that  he  had  taken  hail  for  his  ap- 
pearance, &c.     In  November  1800,  the  plaintiff  re- 
covered judgment  against  N.  and  in  February,  1801, 
delivered  the  execution  issued  upon  that  judgment, 
to  the  same  deputy,  to  serve ;  who,  in  April,   1801, 
returned,  that  he  could  find  neither  the  body  nor 
estate   of  N.     The  plaintiff  thereupon   sued  out  a 
scire  facias  against  J.  W.  S.  the  bail ;  and  in  April, 
1802,  recovered  judgment  on  the  scire  facias,  and 
took  out  execution,  aDd  put  it  into   the  hands  of  the 
same  deputy ;  who,  thereupon,  took  the  body  of  J.  W. 
S.  and  committed  him  to  goal,  from  whence  he  was 
discharged  as   a  poor  prisoner.     The    plaintiff  then 
brought  his  action  against  the  sheriff  for  the  insuffici- 
ency of  the  bail ;  averring  such  insufficiency  of  the 
said  J.  TV.  S.  for  bail  in  the  action,  at  the  time  he 
was  accepted  as  such  ;  but  without  alleging  such  in- 
sufficiency to  have  been  within  the  knowledge  of  the 
defendant.     The  case  was  tried  on  a   plea   of  not 
guilty,  and  a  verdict  for  the  plaintiff.     On  a  motion 
for  a  new  trial  the  court  said,  That  in  this  state, 
the  right  of  a  party  arrested  in   a  civil  action  to 
be  delivered  on  bail,  depends  principally  upon  the 
statute  of  23.  of  H.  VI.  c.  10.    But  the  statute  of  this 
government  regulating  bail  in  civil  actions,   sec.  1. 
has  altered  the  law  in  several  particulars  respecting 
the  mode  of  taking  hail,   and  the  effect  of  bail  to 
vol.  i.  19 
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the  sheriff;  it  seems  to  be  the  effect  of  this  statute, 
^^^  that  bail  to  the  sheriff,  is  bail  to  the  action,  and 
avails  immediately  to  the  party  at  whose  suit  the 
Bail  is  taken \  and  for  their  sufficiency  he  is  com- 
pelled to  rely  upon  the  discretion  of  the  sheriff:  and 
it*  the  sureties  prove  insufficient,  the  party  has  his 
remedy  by  an  action  against  the  sheriff  for  his  negli- 
gence or  misbehaviour  in  accepting  and  returning 
[■sufficient  sureties.  And  that  an  officer  is  respon- 
sible for  a  mistake  respecting  the  sueffiiency  of  the 
sureties  accepted  as  bail,  arising  from  negligence 
only,  without  design;  which  renders  an  averment 
of  his  knowledge  of  such  insufficiency  unnecessary: 
and  that  the  plaintiff's  accepting  the  bail  bond, 
and  prosecuting  the  action  against  the  bail,  and 
recovering  judgment,  committing  him  to  gaol,  and 
his  being  discharged  from  confinement,  does  not 
release  the  sheriff  from  his  liability  for  taking 
insufficient  bail :  and  that  the  law  gives  the  plaintiff  a 
remedy  by  this  actio:i.(e). 

ia  Coniitcti-  In  the  state  of  Connecticut:  If  a  sheriff's  deputy 
arrest  a  defendant,  and  suffer  him  to  escape,  and 
return  thai  h«'  has  taken  sufficient  bail  for  his 
appearance,  when  in  fact  lie  has  not  taken  any  bail : 
in  an  action  for  an  escape,  brought  by  the  plaintiff. 
more  than  a  year  after  final  judgment,  the  sheriff 
cannot  defend  on  the  ground,  that  having  made  such 
return,  he  himself  was  hail,  and  answerable  in  that  ca- 
pacity onl\  rand  that  (he  plaintiff,  not  having  brought 
hi*  action  within  one  year  after  judgment  against 
the  principal,  i.  haired  by  the  statute  limiting 
action*,  against  bail.  For  a  sheriff  is  liable  for  an 
escape,  and  not  ;h  hail  ;  nor  is  he  to  be  sued  as  bail, 
but  a*  sheriff;  and  may,  according  to  the  statute  of 
limitations  of  actions  against  sheriffs,  be  sued  at  any 
(»)  M.  T.   R,  11.  188. 
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time  within  two  years  after  the  right  of  action  accrues.  BAir- 
The  statute  of  limitations  in  case  of  hail,  does  not,  in 
the  letter  of  it,  extend  to  sheriffs,  and  is  not  to  he  ex- 
tended hy  implication,  to  cases  not  mentioned.  Nor 
does  the  case  of  a  sheriff  come  fully  within  the  reason 
of  the  statute-  Bail,  if  subjected  and  relied  upon,  is 
to  be  notified  and  sued  early,  that  he  may  take  his 
remedy  against  the  principal  ;  hut  a  sheriff  suffering 
a  voluntary  escape,  for  which  he  has  to  pay  the 
debt  or  damage,  has  no  such  remedy.(d) 

If  a  prisoner  be  brought  before  a  magistrate 
charged  with  a  criminal  offence,  and  for  refusal,  or 
neglect  to  procure  bail  for  his  appearance  before  a 
county  or  superior  court,  is  by  such  magistrate 
committed  to  prison  ,•  the  sheriff,  according  to  a 
decision  of  the  superior  court,  affirmed  by  the  su- 
preme court  of  errors,  may  take  bail  of  such  prisoner 
by  a  bond,  with  sufficient  surety  to  the  treasurer  of 
the  state,  conditioned  for  the  appearance  of  such 
prisoner  before  such  county  or  superior  court,  as  has 
cognizance  of  the  offence.(e)  But  since  the  said 
decision  of  the  superior  court  and  supreme  court  of 
errors,  the  legislature  have  enacted,  "That  all 
«  prisoners  detained  in  gaol  for  trial,  for  an  offence 
"  not  capital,  shall  be  entitled  to  bail,  to  be  taken 
w  by  one  or  more  of  the  judges  of  the  court  having 
"  cognizance  of  the  offence."  ffj  Since  which,  it 
would  seem  safest  for  the  sheriff  to  have  the  prisoner 
bailed  by  a  judge,  rather  than  hazard  the  question 
of  his  right  to  take  bail  being  made,  and  also  the 
sufficiency  of  the  bail. 


(d)  Kirb.  209. 
(f)  Day,  II.  1. 
(/)  St.  C.  69. 
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»*»••  In  the  state   of  Vermont  the  sheriff  must,  at  his 

inVv2£^t.  own  risk,  take  sueh  bail  for  prisoners  admitted  to  the 
liberties  of  the  goal  yard,  as  in  case  of  an  escape 
shall  be  sufficient  to  satisfy  a  judgment  in  favour 
of  the  creditor,  in  money.  He  must  take  such  bail 
as  is  not  only  sufficient  at  the  time  of  executing 
the  bond:  but.  to  exonerate  the  sheriff,  such  as  will  be 
sufficient  to  respond  the  judgment.  Even  if  they  pos- 
sess ample  freehold  subject  to  the  creditor's  execu- 
tion, real  estate  may  not  satisfy  him.  His  execution 
is  for  money,  and  he  has  a  right  to  it,  and  if  not 
obtainable  from  either  principal  or  bail,  the  sheriff 
must  pay  ikfgj  But  it  would  seem  that  if  the  bail 
be  sufficient  at  the  date  and  issuing  of  the  scire  facias 
against  them,  the  sheriff  must  be  exonerated.  For 
in  an  action  on  the  case  against  the  sheriff,  for  taking 
insufficient  bail  on  mesne  process,  it  was  determined 
that  the  non  est  returned  upon  the  writ  of  execution, 
issued  upon  the  judgment  rendered  upon  the  scire 
facias,  might  be  so  far  impeached,  that  the  defend- 
ant might  show  in  evidence,  that  the  bail  was  of 
sufficient  property  to  respond  the  judgment  at  the 
date  of  the  writ  of  execution,  issued  on  the  scire 
facias.Qi) 

A  promise  made  by  a  sheriff  to  a  debtor  within  the 
liberties  of  the  prison,  that  if  he  escaped,  no  action 
should  be  brought  against  him,  until  the  bail  had 
been  first  prosecuted,  will  not  operate  to  defeat  a 
a  recovery  in  an  action  on  the  bail  bond,  though 
both  priucipal  and  bail  are  joint  defcndants.(i) 

In  a  ease  where  the  bail  on  mesne  process,  surren- 
ders his  principal  in  a  justice's  court,  it  is  the  duty  of 

(s)Tyl.  Rep.  1.213,225. 
(/i)  Ibid.  314,317. 
(i)  Ibid.  230. 


SHERIFF,  CORONER  &  CONSTABLE.  141 

the  justice  to  order  the  person  surrendered,  into  the       BA,L- 
custody  of  a  proper  officer,  if  there  he  one  present; 
if  not,  the  justice  must  appoint  some  suitahle  person 
to  fill  the  place  of  such  officer,  and  order  the  prin- 
cipal surrendered  into  his  custody. 

If  judgment  final,  be  rendered  for  the  plaintiff,  the 
justice  must  make  out  his  writ  of  execution  be- 
fore the  rising  of  his  court,  that  the  defendant 
may  be  charged  with  it.  But  if  the  cause  is  con- 
tinued to  an  adjourned  session  of  the  justice's  court, 
or  where  an  appeal  is  taken,  to  the  county  court ;  it  is 
his  duty  before  such  adjournment  takes  place,  to 
make  out  and  deliver  to  a  proper  officer  a  mittimus 
in  due  form,  stating  therein  the  grounds  of  issuing  it, 
and  commanding,  in  the  name,  and  by  the  authority  of 
the  state,  such  officer  to  commit  the  prisoner  to  the 
common  gaol  of  the  county:  and  likewise  command- 
ing the  keeper  of  the  prison  to  receive  and  safely 
keep  such  defendant  within  said  prison,  until  liber- 
ated by  due  course  of  law.  And  a  record  of  the 
proceedings  aforesaid  must  be  made  by  such  justice. 
And  without  such  mittimus,  the  officer  may  not  hold 
such  defendant  a  moment  after  the  rising  of  such 
justice's  court;  and  of  course  he  cannot  be  charge- 
able with  an  escape  for  not  holding  \iim*CjJ 

C?)Tyl.  Rep.  1.377,380. 


i  u        SHERIFF,  CORONER  &  CONSTABLE. 


IV.  RESCOUS. 

RESCOUS,  from  the  French  rcscousse,  thatis,libe- 
ration:  U  the  taking  away  and  setting  at  liberty, 
against  law,  a  distress  for  rent,  or  services,  or 
damage,  feasant,  or  forcibly  freeing  another  from 
arrest,  ov  legal  commitment :  and  is  an  high  offence, 
suhjeeting  the  offender,  not  only  to  an  action  at  the 
suit  of  (lie  party  injured,  but  likewise  to  fine  and 
imprisonment  on  publie  prosecution. (a) 


What. 


When  it  ran  Rescous  cannot  be  committed,  unless  the  chattels, 
becouuiiitu'<].op  m.,.snll  supposed  to  be  rescued,  were  in  actual 
(iistody  of  the  party  from  whom  the  rescue  is 
made;  for  if  a  man  come  to  make  an  arrest,  or 
destrain,  and  is  disturbed,  before  having  made  the 
arrest,  or  seized  the  distress,  it  is  no  rescous;  and 
Mm  remedy  is  by  aetion  on  the  case,  for  the  disturb- 
ance :  but  if,  having  taken  cattle  by  distress,  and 
while  driving  them  to  pound,  they  go  into  the  owner's 
house,  and  he  refuse  to  deliver  them,  it  is  a  rescue 
in  law.(fc)  Where  the  obstruction  is  of  a  process 
t<»  MPM<  a  person,  it  is  a  contempt  of  court,  and 
punishable  aeeordingly.(c) 

'"*  re-       The  sheriff  may  return  a  rescue  upon  mesne  process, 

'""""',    ""  i  •         i  •  •         t>     i      .  11.1 

,,ro-  and  is   raojeei  to  no  aetion  ;  tor  he   is  not  obliged  to 

raise  the   power  of  the  eounty,  though  he  is  obliged 

to  make  the   arrest  if  he  see  the  defendant,  and  can 

<!o  i(.     But  if  the  person  arrested  on  mesne  process, 

be  committed   within  the  prison,  or  the  sheriff  had 


Co.  Lit  160.     F.  N.  tt.  2<2G. 
•   ..  Lit.    16 1.     F,  N.  B.  102. 
(0  Mo.1.  VI.  810, 
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previous   notice,  so   that  he   could  have  raised  the    hescoui. 
posse  comitatus,  the  sheriff  may  not  return  a  rescue, 
except  by  public  enemies. (d) 

If  the  sheriff  return  a  rescue  on  mesne  process,  it 
is  conclusive,  and  may  not  be  traversed ;  and  the 
rescuer  is  immediately  liable  to  attachment.(e)  But 
an  attachment  will  not  be  awarded  against  rescuers 
on  a  mere  affidavit  of  the  officer,  to  a  rescue  on 
mesne  process,  but  he  must  return  it;  and  then  an 
attachment  may  issue.  But  a  rule  to  show  cause 
why  an  attachment  should  not  be  granted,  may  be 
allowed  on  affidavit ;  and  it  is  said,  that  if  an  officer 
return  a  rescue,  and  the  rescuer  be  brought  into 
court  upon  the  attachment,  he  may  give  a  recogni- 
zance to  try  false  return  against  the  sheriff;  and 
and  if  there  be  a  verdict  for  the  plaintiff,  the  recog- 
nizance shall  be  discharged,  (f ) 

The  return  of  rescous  ought  to  be  certain,  and  must 
show  that  the  person  rescued  was  in  custody,(#)  and 
where  he  was  arrested;  that  it  may  appear  to  have 
been  within  the  county  or  limits  of  the  officer's  juris- 
diction, (h)  And  the  time  when  the  arrest  was  made 
must  also  be  set  forth,  and  from  whose  immediate 
custody ;  whether  that  of  the  sheriff  or  one  of  his 
deputies;  and  if  from  a  deputy,  that  he  was  duly 
authorized  to  make  the  arrest.(i) 

If  the  sheriff  make  an  arrest,  and  there  is  an  at- 
tempt to   rescue  the  person,  the  sheriff  may  use  all 


(//)  Cro.   Eliz.  868,  873      do.  Jac.  419.     Co.  IV.  8i.     Ter.  Rep. 
IV.  789.     Strange,   II.   48.8.  Bur.   V.  23 1 '2. 
(<•)  Cm.  Temp's.  L.  Hard.   It.  113.  IV.  Bur.  2129. 
(/)  Bac.  Abr.    IV.  599,  400. 
(<.')  Com.  Dig.  439.      Bac.    Abr.   IV.  402. 
(A)  Tyd.  51.     Bac.  Abr.  IV.  40'2. 
C')  Com.   Dij.  439.     Bac.  Abr.  IV.  40'2. 
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necessary  foree  to  prevent  it ;  and  in  an  action  against 
him  for  a  battery,  the  attempt  to  rescue  will  be  a 
sufficient  justification. (jj 

Though  on  mesne  process,  rescue  is  a  good  return, 
in  ordinary  cases,-  yet  upon  an  execution,  or  capias 
utlagatum,  the  sheriff  may  not  return  a  rescous  ;  and 
if  he  make  such  return,  it  will  be  no  justification, 
except  in  the  solitary  cases  of  rescue  by  public 
enemies.  And  if  a  prisoner  in  execution,  escape 
from  the  custody  of  the  sheriff,  he  is  liable  to  the 
plaintiff  for  the  amount  for  which  such  prisoner  was 
committed;  and  is  also  subject  to  a  public  prose- 
cution.^') 

So  if  an  officer  seize  goods  upon  execution,  and 
and  they  are  afterwards  taken  away  by  a  stranger, 
the  officer  may  not  return  a  rescue  ,•  for,  by  virtue 
of  the  seizure  on  execution,  such  officer  has  a  pro- 
perty in  the  goods,  and  may  maintain  trover  or 
trespass  for  them;  and  the  party  injured  may  have 
his  action  against  tl>c  trespasser.  By  a  return  of 
rescue  of  goods,  seized  on  execution,  the  officer 
subjects  himself  to  an  amercement  by  the  court; 
and  the  party  at  whose  suit  the  execution  issued, 
may  in  an  action,  recover  of  him  the  value  of  the 
goods.  (I) 

rtolatiri  .e-     !■  rescue  on  mesne  process,  the  plaintiff  has  his 

■>edy-  remedy  again-l  the  rescuers  only ;(»)  but  in  case  of 

rescue  on  execution,  the  party  may  take  such  remedy, 

either  against  the  rescuer  or  against  the  sheriff;  and 


(j)  Esp.   DiR.  5 14-,  anil  the  cases  cited. 

(A)  Cro.   Jar.  A  IV. 

(/)  B«c.  Abr.  IV.  396,  397.     Cro.  Eliz.  639.     Show.   160. 

(>n)  tie,  Kill.  808.     Cr».  .lac.  419,486.     Uul.  111.  308. 
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if  he  recover  his  damages  from  the  rescuers,  the 
sheriff  may  plead  such  recovery  in  bar  of  an  action 
against  him  for  the  esoape ;  and  if  the  party 
take  his  remedy  against  the  sheriff,  he  has  his 
remedy  over  against  the  rescuers.(w) 

Rescous  on  criminal  process,  is  the  forcibly  free- 
ing another  from  arrest.(o) 

The  sheriff's  return,  that  the  prisoner  is  rescued, 
is  not  a  sufficient  ground  to  arraign  the  rescuer.(p) 

A  sheriff's  return  of  a  rescous,  without  shewing 
the  year  and  day  on  which  the  rescous  was  made,  is 
insufficient.^) 

If  the  sheriff  on  a  capias  awarded,  arrest  a  man  for 
felony,  he  cannot  make  rescue,  though  innocent 
otherwise,  if  the  sheriff  arrest  without  warrant,  on 
his  general  authority.(r) 

If  a  felon  be  attaint,  and  be  carried  to  execution, 
and  be  rescued  from  the  sheriff,  the  sheriff  is  punish- 
able, notwithstanding  the  rescue;  for  there  being 
judgment  given,  the  sheriff  ought  to  have  taken 
with  him  sufficient  power  to  have  prevented  the  res- 
cue.^) 


(»)  Cro.  Car.  1*9.  Bac.  Abr.  IV.  399. 
(o)  Hawk.  P.  C.  II.  209.   H.  P.  C.    I.  606. 
(p)  Ibid. 
(?)  Ibid.  33. 
(r)  Co.   Lit.   161. 
(s)  H.  P.  C.  II.  602. 
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V.   COMMITMENT. 

commitmesi.     COMMIT3IENT  is  the  sending  a  person  to  prison 

v^^    by  warrant,  writ,   or  order,  issued  by  some  court, 

judge,  justice,  magistrate,  or  other  officer,  who,  by 

the  law  of  the  state,  had  authority  to  do  it :  which 

Authority  for.  warrant  must  be  under  the  hand  and  seal  *  of  the 
person  by  whom  it  is  made,  and  expressing  his  office 
or  authority,  and  the  time  and  place  at  which  it  is 
made ;  and  be  directed  to  the  gaoler  or  keeper  of 
the  prison  :  and  must  set  forth  the  crime  or  cause 
of  commitment  with  convenient  certainty ;  otherwise 
the  officer,  if  he  suffer  the  party  to  escape,  is  not 
punishable.      And  every  mittimus   must  also   con- 
clude,  that  the   party  be  safely  kept  until  he   be 
delivered,    by  order  of  law,  or  by  due   course  of 
law,  or  to  the  like  effect.     And  if  the  party  be  com- 
mitted for  want  of  bail,  the  conclusion  may  be,  that 
he  be  kept  until  he  find  bail;  but  a  commitment, 
until  the   person   who  makes  it  shall  take  further 
order,  is   not  good  ;  and  the  party    committed   by 
such,  or  any  other  irregular  mittimus  may  be  bail- 
cd.(a)     If  the  commitment  be  by   execution  in  a 
ci\  il  at  lion,  the  conclusion  must  be,  that  he  be  kept 
until  payment  of  the  sum  or  sums  for  which  he  is 
thus  in  execution. (ft)     A  commitment  founded  on  a 
particular  statute,  ought  to  be  conformable  to  the 
method  prescribed   by   such  statute:  as   when  the 
church    wardens   of  Northampton   were  committed 
ou  the  i3d.  Eliz.  cap.  2.  and  the  warrant  concluded 

*  The  seal  is  not  necessary  in  Connecticut. 

U  Ifafk.  II.  18i,  13G.     Bac.  Abr.  I.  180,   181.     H.  P.  C.  II.  122. 
Burn.  I.  348,  ;i49. 
(/>)  Inst.  II.  46.     Bam.  Just.  III.  209. 
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in   the  common  form,  viz.  until  they  be  duly  d$g.  commiwarr. 
charged  according  to  law  :  but  the  statute  appoint- 
ing,   that   the  party  should  there    remain  until   he 
should  account;  for  want  of  such  conclusion,  they 
were  discharged.(c) 

The  defendant  was  brought  up  by  habeas  corpus, 
having  been  committed  by  two  justices  upon  the 
17th.  G.  II.  c.  5  &  7,  for  running  away,  and 
leaving  his  wife  and  children  to  be  maintained  by 
the  parish.  It  was  objected  to  the  commitment — 
1st.  That  the  prisoner  was  not  convieted ;  2d.  That 
it  was  not  alleged  that  his  wife  and  children  were 
chargeable  to  the  parish  ;  and  3d.  That  he  was  not 
committed  for  any  limited  time,  but  till  he  shall 
he  discharged  according  to  the  laws  and  customs  of 
this  realm,  instead  of  the  direction  of  the  statute, 
which  is,  «  there  to  remain  until  the  next  general 
fi  quarter  sessions,  or  for  any  less  time,  as  such 
«  justice  or  justices  shall  think  proper."  Lord 
Mansfield  observed,  that  the  2d.  and  3d.  objections 
were  sufficient  to  invalidate  the  commitment. (d) 

A  warrant  of  commitment  must  be  certain,  and  Warrant  of 
not  in  the  disjunctive;  as  where  in  a  warrant  for  ™"ns 
commitment,  the  person  to  be  committed  was  des- 
cribed as  "  an  apprentice  or  servant ;"  and  the  cause 
of  his  commitment,  "  for  disobeying  his  indentures 
"  or  articles ;"  the  warrant  was  considered  insuffi- 
cient.^) A  warrant  expressing  the  cause  of  com- 
mitment "for  treasonable  practices  "  where,  by  the 
statute  on  which  it  was  founded,  it  was  enacted,  that 
•'*  every  person  or  persons  that  are,  or  shall  be  im- 


(V)  Carth.  152,  153.     Bac.  Abr.  131.     Burn.  T.  34?. 

fd)  Bur.  III.  1636. 

(e)  Wm.  Abr.   II.  56i.    CaM.  2f>. 
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eoMMn-MENT."  prisoned,  &c.  by  warrant,  &c.  for  high  treason, 
v"*n^W  "  suspicion  of  treason,  or  treasonable  practices," 
was  held  good.  (/J  But  a  warrant  of  commitment 
in  execution  after  conviction,  must  show  before 
whom  the  conviction  was,  and  the  authority  to  con- 
vict For  where  the  return  did  not  add  any  name 
subscribed  at  the  bottom  of  the  commitment,  though 
the  name  of  J.  F.  was  set  in  the  margin  over  the 
place  of  the  seal,  and  it  was  only  said  in  said  war- 
rant, "  brought  before  me,  by,  &c.  and  convicted 
«*  upon  the  oath,  &c.  for  being  loose,  idle  and  disor- 
"  derly  persons,  of  evil  name,  and  common  night 
"  walkers,  against  the  statute,  &c."  Lord  Mans- 
field, (after  the  case  had  been  argued,)  observed 
that  this  Mas  a  conviction,  and  it  ought  to  be  shown, 
that  the  person  convicting,  had  authority  to  convict. 
It  is  a  commitment  in  execution,  and  the  authority 
of  the  person  committing,  ought  to  be  shown,  but 
here  it  does  not  even  appear  by  whom  they  were 
convicted  ;  it  is  only  said  in  the  warrant,  "  brought 
**  before  me  and  convicted ;"  the  not  showing  before 
whom  they  were  convicted  is  a  gross  defect.  Let 
them  be  discharged. (g)  When  a  statute  authorizes 
a  commitment  after  conviction  only,  the  words, 
**  (barged  he  lone  me,  the  said  justice,  upon  the  oath 
"  of,  &c.  for  being  a  rogue  and  vagabond,  within  the 
♦•  intent  and  meaning  of  an  act,  entitled,  &c."  with- 
out otherwise  stating  a  conviction,  are  insuffi- 
cient, and  the  warrant  bad.(/i)  When  the  words  of 
a  statute  on  whicha  warrant  of  commitment  is  founded 
are,  ••  apprehended  having  upon  them  any  picklock, 
"  Ace,  with  an  intent  to  break  and  enter  any  dwelling 
w  house,  \c."  in  the  warrant  of  commitment  it  must 


(/•)  Term.  7?.p.  VII.  736. 

(tr)  liur.  V. 

(>.)  Term    Rep.    IV   880,     VI.  609. 
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be  clearly  stated,  that  the  defendant  was  apprehended  covmr ae*?. 
"with  implements  of  house  breaking  wpou  feint  a£  f/ic 
tinu  of  such  apprehensio-n.^i) 

If  a  statute  inflict  a  penalty  for  the  performance 
of  any  prohibited  act,  and  then  declare  the  penalty, 
when  incurred,  by  any  delinquent,  to  be  payable 
forthwith  on  conviction  :  and  in  ease  the  person  con- 
victed, shall  refuse  or  neglect  to  pay  the  same,  or 
to  give  security  for  the  payment  thereof,  the  justice 
before  whom  the  conviction  is  had,  shall,  by  wan-ant 
under  his  hand  and  seal,  cause  the  same  to  be  levied 
by  distress  and  sale  of  the  defendant's  goods,  &c. 
and  then  proceeds,  "  and  it  shall  and  may  be  lawful 
"for  such  justice,  to  order  sucli  offender  to  he  dc- 
"  tained  in  safe  custody  until  return  may  conveni- 
««  entlyhe  //ad,  and  made  to  such  warrant ;  unless  tha 
t(  party  so  convicted,  shall  give  security  for  his  ap- 
«  pearance,"  &c.  ,  But  if  upon  such  return,  no  suffi- 
cient distress  can  be  had,  then,  and  in  such  case, 
the  said  justice  shall,  and  may  commit  such  offend- 
er, the  justice  may  legally  authorize  by  parol,  a 
constable  or  other  officer,  to  detain  the  delinquent, 
in  custody,  until  the  return  of  the  warrant  of  dis- 
tress. And  the  ofiiccr  so  detaining  such  delinquent, 
will  not  be  liable  to  false  imprisonment  for  want  of 
a  written  warrant,  fjj 

Commitments  on  warrant  or  order  of  court,  ought 
to  be  to  the  common  gaol. (fc)  And  if  for  felony, 
must  express  what  kind  of  felony,  and  against  whom 
committed ;  as  for  the  death  of  J.  S.  or  breaking 
the  house  of  J.  N.  or  stealing  the  goods  of  J.  JB.(J) 

(/')  Term.   Rep.   VIII.  26. 
(/)  Hist.  VI  I.  533. 
\k)i\.  P.  C.  !!.   121.     1.  535. 
(0  Ibid,   Vi2. 
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Though  a  commitment  by  a  magistrate,  ought  to 
be  under  his  hand  and  seal,  yet  a  commitment  by 
order  of  a  court  of  record,  without  such  warrant,  is 
sufficient,  for  the  record  itself,  or  the  memorial 
thereof,  which  may  at  any  time  be  entered  of  record, 
will  protect  the  gaoler  from  false  imprisonment, 
to  which  he  is  liable  for  an  unlawful  detention. (in) 

And  if  the  conclusion  to  a  warrant  of  commit- 
ment for  felony  be  irregular,  the  warrant  is  not 
thereby  rendered  void,  for  the  law  will  reject  that 
as  surplusage,  and  let  the  rest  stand ;  and  if  the 
gaoler  suffer  an  escape  of  a  person  committed  under 
such  warrant,  such  gaoler  will,  notwithstanding  the 
irregular  conclusion,  be  liable  for  the  escape  ;  and 
in  false  imprisonment,  for  detaining  a  prisoner  by 
virtue  of  such  warrant,  it  will  be  sufficient  to  justify 
the  gaoler. (h) 

An  omission  to  specify  the  kind  of  felony  in  the 
warrant,  seems  not  to  render  it  absolutely  void,  so 
as  to  subject  the  gaoler  in  an  action  of  false  impri- 
sonment ;  but  he  need  not  receive  a  prisoner  on  such 
warrant.  Yet  if  he  do  receive  him,  and  is  acquaint- 
ed what  the  crime  is,  and  suffer  the  prisoner  to  es- 
cape, it  is  felony.(o) 

When  a  man  is  committed  for  any  crime,  either 
at  common  law,  or  created  by  statute,  for  which 
he  is  punishable,  by  indictment;  then  he  must  be 
committed////  discharged  by  due  course  of  law ;  but 
when  the  commitment  is  in  pursuance  of  a  special 
authority,  Hie  terms  of  the  commitment  must  be 
ipeeiftlj    WoA    exactly    pursue  that    authority.     As 

(m)  II.   P.  C.  I.  583,  531. 
(n)  Ibid.  584. 

(v)  Ibid.  581,  585. 
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where  the  statute  directs  that  he  be  committed  HU commitment. 
he  gives  a  satisfactory  account  of  himself  to  the  v'*v"w 
justice  who  commits  him ;  or,  till  he  makes  proof  of 
his  innocence  before  the  said  justice  ;  or,  till  he  gives 
or  finds  security  not  to  be  guilty  of  any  of  the 
offences  aforesaid  ;  then  the  statute  must  be  pursued 
in  the  warrant  of  commitment,  and  a  commitment  till 
discharged  by  due  course  of  law,  will  be  bad.(p) 

"Where  by  a  statute,  a  prisoner  committed  to  gaol 
is  entitled  to  a  copy  of  the  warrant,  or  order  of 
commitment  within  a  limited  time  after  demand 
thereof,  in  writing,  such  demand  ought  to  be  made 
upon  and  delivered  to  the  officer,  who,  for  the  time 
being,  has  the  custody  of  the  gaol ;  and  delivery  of 
sueh  demand  to,  or  service  thereof,  made  upon  the 
turnkey,  is  not  sufficient  to  support  an  action  against 
the  gaoler,  for  non  delivery  of  such  copy.(gr) 


(p)  Bl.  Rep.  II.  805. 
(y)  Bos.  &  Pul.  II.  530. 
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What. 


VI.  ESCAPE. 

ESCAPE,  from  the  French  esclmpper,  to  fly  from, 
signifies  a  violent  or  private  evasion  out  of  some  law- 
ful restraint :  as  where  a  person  arrested  or  impri- 
soned, gets  away  hcfore  delivered  by  due  course  of 
law.(a) 

volqo-  Escapes  arc  either  voluntary  or  negligent :  volun- 
JSt*  aeg,l"tary  escapes  are  such  as  are  by  express  consent  of 
the  keeper,  after  which  he  can  never  retake  his 
prisoner : (6)  (though  the  plaintiff  may  take  him  at 
any  time,)  but  the  sheriff  must  answer  for  the  debt. 
Negligent  escapes,  arc  where  the  prisoner  escapes 
without  his  keeper's  knowledge  or  consent;  and  then, 
upon  fresh  pursuit  the  defendant  may  be  retaken, 
and  the  sheriff  will  be  excused  if  he  has  him  again 
jbefbre  any  action  brought  against  him  for  the  es- 
cape.(e)  The  sheriff  is  answerable  for  the  gaoler 
in  civil  cases  only  :  the  gaoler  alone  is  punishable 
criminally  for  escapes;  and  he  for  such  only,  as 
air  voluntary,  except  by  fine.(d) 

Sheriff  not        rplic  sneriff  eanooi   he  charged  with  an  escape  be- 

able  °  * 

fer,i i  par-fane  lie   lias  the  party   in  actual  custody  by  a  legal 

cUcdy." '"'■''authority.  Rut  if  A.  be  arrested,  and  in  the  actual 
custody  of  the  sheriff,  and  afterwards  another  writ  be 
delivered  to  him  at  the  suit  of  B.  upon  the  delivery 
of  A. !»;.  construction  of  law,  is  immediately 

i;i  e;:sto:h  on  l>'s  w  rii,  without  an  actual  arrest :  and 
if  !it'r,i::|:f,  1J.  may   maintain  his    action  for   such 


(a)  Stand.  P.  C  cap'.  26,  27. 

.  111.  52. 
(()  Bl.  Com    in    415. 
(./)  Hawk.  II.  227.    Salic.  27?. 
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escape  against  the  sheriff*,  in  the  same  manner  as  escape. 
if  he  were  in  custody  on  B's  writ  only.(e)  If  the 
sheriff  marry  a  woman  in  his  custody,  on  execution, 
it  is  an  escape  of  the  woman  :  and  if  a  sheriff  be 
committed  in  execution  to  the  gaol  whereof  he  is 
keeper,  before  the  prisoners  are  secured,  it  is  an 
escape  of  all  the  prisoners. (f) 

If  the  sheriff  suffer  a  person  arrested  on  mesne^n  mesne 

.  ,       .     ..    ,  ,       .  4.  process  how 

process,  to  escape,  he  is  liable  to  an  action  at  com-far  sheriff  is 
mon  law  for  damages  thereby  sustained,  by  the1,ab!e' 
plaintiff.  But  if  the  sheriff  arrest  a  person  on  mesne 
process,  and  he  be  rescued  by  A.  B.  he  may  return 
the  rescue,  which  will  be  good;  and  no  action  of 
escape  lies  against  him  after  such  return;  for, 
though  the  sheriff  may,  he  is  not  obliged  to  raise  the 
power  of  the  county.  But  after  an  arrest  on  execution, 
a  sheriff  may  not  return  a  rescue ;  for  in  that  case  he  j» 
obliged  to  raise  the  power  of  the  county,  and  may  not 
return  that  he  cannot  do  execution. (g) 

No  action  will  lie  against  the  sheriff  for  an  es- 
cape of  a  prisoner  committed  on  mesne  process,  if 
the  plaintiff  cannot  prove  any  debt  against  such  pri- 
soner, not  even  for  nominal  damage s.(Ji)  If  after 
judgment,  and  before  any  charge  in  execution,  the 
prisoner  be  rescued,  when  brought  out  on  habeas 
corpus,  it  is  not  a  sufficient  excuse  for  the  sheriff 
in  an  action  of  escape,  (f) 

If  A.  permit  a  voluntary  escape,  and  quit  his 
office  to  B.  or  it  descends  to  him,  to  whom  the  pris- 
oner returns ;  B.  ought  to  detain  him,  otherwise  it 
will  be  an  escape  in   him  ;   and  an  action  will  lie 

(<?)  Co.  V.  89. 
(/)  Bac.  Abr.  IF.  239. 
(«;)  Ibid.  241.     Cro.  Car.  240,  255. 
(A)  Term.  Rep.  IV.  611. 
(0  Str.  I.  429. 
VOL.  I.  21 
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rscAiE  against  either  A.  or  B.  at  the  election  of  the  plain- 
^^^  tiff.CjJ  An  aetion  will  lie  against  the  prison  keeper 
for  an  escape  upon  mesne  process,  though  the  pris- 
oner return  the  same  day.  and  the  plaintiff  proceed 
to  final  judgment  against  him,  knowing  him  to  have 
escaped.(Ar) 

An  officer  who  has  arrested  a  person  on  mesne 
process,  may  retake  him  before  the  return  of  the 
writ,  though  he  voluntarily  permitted  the  prisoner 
to  escape  immediately  after  the  arrest.  The  only 
difference  between  an  arrest  on  mesne  process,  and 
in  execution,  is,  that  on  the  former,  the  officer  may 
permit  the  prisoner  to  go  at  large,  or  keep  him  in 
his  own  custody,  provided  he  has  him  at  the  return 
of  the  writ,  and  the  jury  find  that  the  plaintiff 
has  not  been  delayed  or  prejudiced  in  his  suit :  but 
in  the  latter,  if  the  officer  voluntarily  permit  the 
prisoner  to  go  at  large,  though  only  for  a  minute, 
he  cannot  retake  him.  And  the  reason  of  a  dif- 
ference between  a  retaking  on  mesne  process,  and 
in  execution,  is,  that  in  the  latter,  if  the  pris- 
oner escape  by  the  voluntary  permission  of  the 
gaoler,  the  plaintiff's  debt  is  paid  ;  and  if  the  gaoler 
retake  him,  he  is  liable  to  an  action  of  false  im- 
prisonment.^) 

If  a  prisoner  escape  without  the  knowledge  or 
consent  of  the  sheriff,  he  may  maintain  an  action 
for  the  escape  against  such  prisoner,  whether  he 
retake  him  or  not.(m) 

OMSteatiM,      If  a   prisoner,   committed   on  execution,  be  per- 
mitted to  go  at  large  beyond  the  limits  of  the  prison, 

0)  Com.  Di«;    111.  183.     Johns.  Rep.  IV.  473. 

(k)  \\  .Is.    II.   094. 

(')  T  mm.  EUp.    II.  172.  &.  V.  37. 

(■0  I>alt.  Shcr.  139. 
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though  with  a  keeper,  the  servant  of  the  sheriff  or  escape. 
gaoler,  it  is  an  eseape,  and  the  sheriff  is  liable  for 
the  whole  amount  of  the  execution. (n)  Rut  if 
the  sheriff  has  a  prisoner  in  execution  for  debt,  and 
receives  a  writ  of  habeas  corpus,  to  have  the  body 
before  a  court  having  authority  to  issue  such  writ, 
though  the  prisoner  of  his  own  accord  leave  the 
sheriff  on  the  way,  and  return  to  him  again,  so  that 
his  body  be  delivered  on  the  return  day  of  the  writ, 
it  is  no  eseape.  And  in  such  case,  the  sheriff  may 
proceed  with  his  prisoner  on  the  way  he  judges  most 
safe  :(o)  but  may  not,  however,  conduct  such  pris- 
oner into  another  county,  in  order  that  he  may 
negotiate  with  his  creditor,  nor  permit  him  to  go 
at  large,  by  colour  of  a  void  authority,  (p) 

If  an  officer,  having  a  person  in  custody  by  virtue 
of  an  authority  from  a  court  having  jurisdiction  of 
the  matter,  suffer  him  to  go  at  large,  it  is  an  es- 
eape ;  otherwise,  where  the  court  has  not  jurisdic- 
tion.^) But  the  sheriff  may  not  take  advantage  of 
the  errors  or  irregularity  of  the  proceedings  of  a 
court  having  jurisdiction  of  the  matter;  otherwise, 
if  the  proceedings  are  void.(r) 

If,  when  a  newr  sheriff  is  appointed,  his  predeces- 
sor omit  to  deliver  over  by  indenture  all  the  pris- 
oners in  his  custody,  charged  with  their  respective 
executions,  to  such  new  sheriff,  every  omission  is 
an  escape  in  the  old  sheriff.(s)  But  if  the  old  sheriff 
give   notice  to  the  new    sheriff  of  the  executions, 


(/i)  Dalt.  Sher.  140,  141. 

(o)  Ibid.  140.  Co.  III.  40. 

(/<)  Ibid.  481.  Bac.  Abr.  |[.  238,  239. 

{</)  Bac.  Abr.  11.234.   Com.  Sher.  148. 

(r)  llulst.  11.65.    VI II.  Co.  14*. 

(s)  JBac.  Abr.  11,241.  H.  P.  C.  HI. 
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which  are  against  any  prisoner,  by  word  only,  or  by 
some  note  in  writing,  under  the  old  sheriff's  hand, 
or  nnder  the  hand  of  his  under  sheriff,  and  not  by 
indenture,  and  the  new  sheriff  agree  to  aecept  such 
notice,  it  seems  sufficient :  otherwise  it  must  be  by 
indenture. (7)  If  the  sheriff  die  during  his  term  of 
office,  the  new  sheriff,  as  soon  as  appointed,  must 
tafet  notice  of  all  the  prisoners  in  custody,  and  of 
i  lie  several  executions  with  which  they  are  charged, 
a(  bis  peril. (Q  If  a  gaoler  who  is  the  sheriff's  ser- 
*ant.  sailer  a  prisoner  to  escape,  the  action  must 
be  brought  against  the  sheriff,  and  not  against  the 
<aoler.(!<)  So  if  the  sheriff's  deputy  make  an  arrest, 
and  suffer  the  party  to  escape,  the  remedy  is  against 
tin  -heiiff/r)  Hut  no  action  lies  against  the  exe- 
eutor  or  administrator  of  a  person  who  suffers  an 
r«.eape,  it  being  a  personal  tort,  and  within  the  rule 
that  a  personal  aelion  dies  with  the  person.(w) 

If  a  gaoler  bail  a  person  not  bailable,  it  is  an  es- 
cape.^-) An  action  for  escape  lies,  if  the  prisoner 
be  permitted  to  go  at  large,  be  the  distance  ever  so 
small,  or  the  time  ever  so  short. (i/)  If  the  gaoler 
make  a  prisoner  in  execution  turnkey,  and  he  go  out 
on  an  errand,  and  return,  it  is  an  cscape.(V) 

Their  can  he  no  escape  where  the  party  never 
Wil  in  cus(od\  :  as,  if  the  old  sheriff  do  not  deli- 
\rv  mcr  (he  prisoner  upon  such  execution.  If  a 
pril#a«r  he  arrested  hut  not  actually  committed  to 
gaol,  i he  gaoler  is  not  chargeable  for  an  escape.(tt) 

(l)  Dalt.  Slur.  Id.    Cro,  Jac.  338. 

1  ■ -'.     Co,  111.  -,  1. 

(v)  Muil.    II.   1 
(tr)  Cfl     V.  |  B, 

kbr.  II.  244.  ami  COM  then:  cited 

Dak.  M..r. 
(0  Con.  Dig,  111,  I  S3.  Hen.  Black.  II.  108. 
I  bid. 
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If  a  prisoner  go  out  of  prison  by  reason  of  a  sudden     *™*^J 
fire  in  the  goal,  occasioned  by  lightning,  it  is  not  an 
escape  ;  nor  if  the  gaol  be  broken  by  public  ene- 
mies ,•   nor  if  the  prisoner  be  rescued  upon   mesne 
process  before  he  was  in  gaol,  though   the  rescous 
be  not  returned  ;  or  if  it  be,    if  the  defendant  be 
retaken  on  fresh  suit,  before  action  commenced  for 
ihe  escape.     And  though  the  fresh  suit  was  not  com- 
menced till  a  day  and  a  night  after  the  escape  ;  and 
(bough  not  retaken  till  the  prisoner  has  fled  out  of 
sight,  and  into  another  county :  and  though,  not  in  fact, 
retaken  till  seven  years  after;  if  it  be  done,  on  fresh 
pursuit.    Nor  if  the  prisoner  go  out  with  the  consent 
of  the  creditor,  and  that  by  parol. (6)    But  fresh  suit 
is  no  plea  where  the  escape    is   voluntary  in  the 
sheriff,   nor    after    action    brought;  though  before 
plea  or  declaration  filed. (c)     If  a  prisoner  escape 
by  negligence  of  the  sheriff,  he  may  retake  him,  or 
may  have  an  action  on  the  case  against  him,  as  Avell 
before  an  action  or  recovery  against  the  sheriff,  as 
after.  And  that,  though  the  party  acknowledge  satis- 
faction upon  record,    if  he  do    not  show    specially 
how  satisfied.(d)     If  a  prisoner  escape,  and  after- 
wards return  to  prison,  the  plaintiff  may  admit  him 
in   execution,  though   he   has   remedy   against   the 
sheriff;  or  he  may  take  him  by  a  new  execution,  if 
the  first    be  not  returned  and   filed  :    he   may  re- 
take him  in  all  cases  of  negligent  escape,  for  the 
sheriff  may  be  insufficient.     Also  if  the  escape  were 
voluntary  by  the  gaoler,  but  without  the  plaintiff's' 
consent.    If  a  prisoner  be  dismissed  on  a  wrongful 
audita  querela,  he  may  be  retaken,  and  shall  be  in 
execution, (e)   But  if  the  sheriff  suffer  a  voluntary  es- 

(4)  Com.  Dig.  III.  iai.  Ken.  Black.  II.  108. 

(c)  Ibid. 

(d)  Ibid.  185. 

(V)  Ibid.    Johnson's  cases,  II.  3. 
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escape,     cape,  he  cannot  maintain  an  action  against  the  prison- 
s^/^w'     er,  nor  retake  him  ;  and  if  such  escape  was  with  con- 
sent of  the  plaintiff,  precedent  to  the   escape,  he 
cannot  retake  him:  otherwise,  if  subsequent. ffj 

If  a  defendant,  taken  in  execution,  be  afterwards 
seen  at  large,  for  any,  the  shortest  time,  even  be- 
fore the  return  of  the  writ,  an  action  of  debt  lies 
against  the  sheriff,  to  recover  the  whole  debt  and 
damages.Qr)  If  a  sheriff's  officer,  having  taken  a 
prisoner  in  execution,  on  the  27th  of  September, 
carries  him  to  a  lock-up  house  ;  and  on  the  se- 
cond of  October,  permits  him  to  go  in  company 
with  one  of  his  followers  to  his  own  house,  for  the 
purpose  of  settling  his  affairs  :  and  on  the  3d  the 
prisoner  is  seen  riding  out  at  large  in  a  chaise- 
cart,  attended  by  the  same  person,  all  before  he 
takes  hi  in  to  prison,  it  is  an  escape.(/i)  And  an 
action  of  debt  will  lie  against  a  gaoler  for  the  es- 
cape of  a  prisoner  in  execution  ;  though  without  the 
knowledge  of,  and  without  any  fault  whatever,  on 
the  part  of  the  gaoler ;  who  can,  in  such  case, 
avail  himself  of  nothing  but  the  act  of  God,  or  of 
public  enemies,  as  an  excuse.(i) 

A<tinn  for  a       j         action  for  a  voluntary  escape,  the  ease  was, 

voluntary    es-  •  r 

osp*.  that   a  habeas    corpus  was  issued  from  the  court  of 

common  pleas,  to  bring  up  the  prisoner  from  the 
mrshalsea  to  that  court;  and  the  prisoner  being 
put  under  two  guards,  attempted  to  make  his  es- 
cape, was  prevented  by  one  of  them:  and  that 
then  be  wus  resetted  by  a  mob  of  an  hundred  butch- 
ers or  more,  a  force  too  strong  for   resistance;  but 


(/)  Com.  Dig.  III.  1S.S,   186. 
(?)  Blade.  Ket>.    II.    1048. 
(//)  I'.os    fc  Pitt.  I.  24. 
(0  lien.  BlMk.   II.  10U. 
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it  was  held  no  excuse.  By  lord  Mansfield—"  The  J^^, 
"  cases  are  hard,  but  they  are  too  strong  to  be  got 
H  over.  There  may  be  policy  in  the  cases,  but  they 
"  are  very  hard,  there  is  no  going  into  the  reason 
«  of  them."  The  three  other  judges  admitted  it  was 
a  hard  case  :  but  they  said  it  might  be  inconvenient, 
if  it  should  be  otherwise.  It  would  introduce  excuses 
from  sheriffs  for  voluntary  escapes,  and  as  it  was 
established  by  former  cases,  they  concurred.(m)  If 
a  mob  riotously,  and  by  force,  demolish  a  gaol,  by 
which  the  debtors  escape,  the  sheriff  or  gaoler  is 
answerable  to  the  creditors  for  their  escape.(n) 

An  action  of  debt  will  lie  against  a  sheriff  for  the 
escape  of  a  prisoner  in  custody  in  execution,  although 
the  prisoner  be  discharged  under  the  insolvent  act, 
at  the  general  quarter  sessions  ;  if  it  appear  that  the 
court  had  no  jurisdiction  at  the  time  of  making  the 
order,  the  sessions  not  being  holden  in  conformity  to 
said  act.(o) 

If  in  an  action  for  an  escape  of  a  prisoner  in  exe- 
cution, the  plaintiff  declare,  that  the  prisoner  was, 
by  habeas  corpus,  brought  before  a  judge  of  k.  b. 
and  by  him  committed  to  the  custody  of  the  marshal, 
"  as  by  the  said  writ  of  habeas  corpus,  and  the  said 
W  commitment  thereon,  now  remaining  in  the  said 
"court,  more  fully  appears;"  the  evidence  of  a 
commitment  by  a  judge,  but  not  filed,  of  record, 
will  not  support  the  action.  And  that  such  allegation 
(even  if  unnecessary,)  must  be  proved,  as  laid.  For 
having  stated  commitment  of  a  particular  kind,  the 
prisoner  is  not  at  liberty  to  prove  a  commitment  of 
any  other  species,  though  such  particular  description 

(m">  Bur.  V.  28i<2.     Vid.  H.  P.  C.  I.  601. 
(n)'lerm.  Rep.  IV.  787. 
(o)  ibid.  VIII,  42*. 
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«c*n.     may  have   been   unnecessary.      But  the   allegation 
*^^    >VOukl  be  imperfect,    tf  not  of  a  conimitnient,  now 
of  record.(/)) 

An  escape  from  the  rules  (limits)  of  the  king's 
bench  prison  is   not  voluntary,   unless  it  be  by  the 
DOMpil  or  default  of  the  marshal :  but  his  allowing 
the  rules  of  the  prison,  is  no  default  in  him,  because 
the  law  has  given  a  sanction  to  it;  and  it  cannot  be 
inferred   from   thence,    that  he   consented    to    the 
prisoner's  escape,  because  he  takes  security  that  the 
prisoner  shall  not  go  beyond  the  rules  :  and  a  volun- 
tary return  of  the  prisoner  after  escape,  and  before 
action  brought,    is  equal  to    a  retaking   on   fresh 
pursuit.     And   an  administratrix   may  maintain  an 
action  of  debt  in  her  own  name,   against  the  sheriff 
or  gaoler,  for  the   escape  of  a  prisoner,  Avho  is  in 
execution  on  a  judgment  obtained  by  her  as  adminis- 
tratrix.      And   the    jury  cannot    give   a  less   sum 
than  the  creditor  would  have  recovered  against  the 
prisoner;  namely,  the  sum   endorsed   on  the   writ, 
and  the  legal  fees  of  execution.     At  common  law, 
an  action  on  the   case  only,  lay  against  sheriff  or 
gaoler  for  an  escape,    in  which  the  creditor   might 
i  icover  damages   for  the  officer's  misconduct;  but 
•.(ill,  he  kind  a  right  to  recover  the  debt  against  the 
original  debtor.     But  the   statutes  give  an  action  of 
del»(  again*!  the  sheriff  or  gaoler,  to  recover  at  once 
ilie  sum  for  which  the  prisoner  was  charged  in  exe- 
cution.    Those    being  affirmative   statutes,    do   not 
lake   in\a\    the  common  law   remedy,    so  that   the 
creditor  has  his  election;  but  if  he  adopt  the  latter, 
he  niiisl  recover  the  whole  suin.(g) 


(/.)  I5os.  &.  Pul.  III.  456. 
(./)  Tern  Hep.  II.  126, 


rocess. 
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To  constitute  an  escape  in  criminal  process,  there  *££?\ 
must  be  an  actual  arrest;  therefore,  if  an  officer, jn  criminal 
having  a  warrant  to  arrest  a  man,  see  him  shut  upPrc 
in  a  house,  and  challenge  him  as  his  prisoner,  but 
never  actually  have  him  in  his  custody,  and  the  party 
got  free,  the  officer  cannot  be  charged  with  an 
escape,  (r) 

The  arrest  must  also  be  justifiable:  for  if  it  be 
either  for  a  supposed  crime,  where  no  such  crime 
was  committed,  and  the  party  neither  indicted  nor 
appealed;  or  for  such  slight  suspicion  of  an  actual 
crime,  and  by  such  an  irregular  mittimus,  as  will 
neither  justify  the  arrest  nor  imprisonment,  the 
officer  is  not  guilty  of  an  escape  by  suffering  the 
prisoner  to  go  at  large. (s) 

It  must  be  also  for  a  criminal  matter.  The  escape 
of  a  person  committed  for  any  crime  whatever,  is 
criminal ;  for  public  justice  requires,  that  a  person 
committed  for  a  crime,  be  safely  kept,  under  such 
commitment,  and  may  reasonably  demand  satisfac- 
tion from  the  officer  to  whose  custody  he  is  com- 
mitted, if  he  neglect  to  keep  him  as  he  ought. (t) 

The  continuance  of  the  imprisonment  must  be 
justifiable  at  the  time,  to  make  his  escape  criminal 
in  the  officer.  For  if  such  prisoner  has  been  acquit- 
ted of  the  crime  on  which  he  was  committed,  and  be 
held  only  for  his  fees,  it  is  no  crime  in  the  officer 
to  suffer  him  to  escape,  though  the  prisoner  had 
been  ordered  to  pay  such  fees.  But  if  convicted, 
and  sentenced  to  commitment,  until  the  fees  are  paid, 
as  part  of  his  punishment;    an  escape   may  be  cri- 

0)  Hawk.  P.   C.  II.   197. 

(*)  Ibid.  197.     H.  P.  C.   I.  583,  599.     Mod.  V.  414.  415,  416. 

(/)  Hawk.  P.   C.    II.    197.   198. 

VOL.   T.  -22 
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escape,     minal  in  the  officer  suffering  it,  if  the  fees  are  due 
^^"^^    to  any  but  the  officer. (it) 

It  is  an  escape  in  some  instances,  to  suffer  a  pri- 
soner to  have  greater  liberty  than  by  law  he  ought 
to  have  :  as,  to  admit  to  bail  a  person  not  bailable,, 
or  permit  him  to  go  out  of  the  limits. (r) 

If  a  prisoner  escape,  and  the  gaoler  pursue  and 
retake  bin,  without  having  lost  sight  of  him,  it  is 
no  criminal  escape  ,♦  but  if  the  gaoler  once  lose  sight 
of  his  prisoner,  it  seems  in  strictness  of  law  to  be  a 
criminal  escape  in  the  gaoler,  for  which  he  is 
liable  to  a  fine  at  the  discretion  of  the  court ;  and 
much  more  so,  if  he  kill  the  prisoner  in  the  pursuit, 
endeavouring  to  retake  him.(ie) 

If  a  prisoner  be  rescued  by  enemies,  the  gaoler  in 
not  guilty  of  an  escape:  otherwise,  if  by  subjects 
in  a  mob,  or  riot :  for  the  officer  has  his  legal  remedy 

against  the  lattcr.(a) 

If  an  officer,  voluntarily,  and  with  intent  to  save 
from  trial  or  execution,  a  prisoner  charged  with, 
and  guilty  of  a  capital  offence,  give  him  his  liberty; 
such  officer  is  thereby  involved  in  the  guilt  of  the 
Mine  crime  of  which  the  prisoner  was  guilty,  and 
stood  charged.(g) 

n  Hcphxent,      I!"  a  prisoner  escape  through  the  negligence  of  the 

""£1    office.-,  he  may  pursue  and  retake  him  at  any  time 

after,  where  he  can  find  him;  either  in  the  same,  or 


Ha  :•.  <  .  II.  108,    11.  P.  C.  I.  234,  594. 

(x)  lln.l.  19  .     01. 

|  r)  Ibid  !'■  '. 
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a  different  county ;  but  if  the  officer  be  fined  for  such  J^^j 
escape  before  the  retaking,  such  retaking  will  not 
exonerate  him  from  the  fine.  But  if  it  were  a  volun- 
tary escape,  the  officer  has  no  more  right  to  retake 
his  prisoner,  than  if  he  had  never  had  him  in  cus- 
tody^*) 

As  to  other  prisoners  who  are  not  so  committed, 
hut  are  in  custody  of  a  goaler,  sheriff,  or  constable, 
or  other  person,  by  any  other  means  whatsoever ;  it 
seems  agreed,  that  he  who  has  them  in  custody,  is 
not  punishable  for  the  escape,  (except  in  some 
special  cases,)  until  it  be  presented.(a) 

It  seems  to  be  generally  agreed,  that  a  voluntary  VoluntahrJwes" 
escape  amounts  to  the  same  kind  of  crime,  and  » punished, 
punishable  in  the  same  degree,  as  the  offence  of 
which  the  party  was  guilty,  and  for  which  he 
was  in  custody ;  whether  it  he  for  treason,  felony, 
or  trespass  ;  and  whether  the  person  escaping,  were 
actually  committed  to  some  gaol,  or  under  an  arrest 
only,  and  not  committed ;  and  whether  he  be  found 
guilty,  or  only  accused  of  such  crime,  and  not  in- 
dicted.^) 

If  the  warrant  of  commitment  do  plainly  and  ex- 
pressly charge  the  party  with  treason  or  felony,  but 
in  some  respects  be  not  strictly  formal,  yet  good  in 
substance,  the  gaoler  is  bound  to  observe  it ;  and  if 
he  suffer  the  prisoner  to  escape,  he  is  as  much 
punishable  as  if  the  warrant  were  perfectly  right.(c) 
But  no  escape  can  amount  to  a  capital  offence,  unless 
the  cause  for  which  the  party  was  committed  wcrr 


(z)  Hawk.  P.  C.  II.  200,  201.     Co.  III.  $<2. 

(a)  Ibid.  203.     H.    P.  C.   I.  595. 

(b)  Ibid.  203.     Salk.   I.  272. 

(r)  ibid.  C0i.    H.  P.  C.  I.  '214,  3*0. 
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escapf.  actually  such,  at  the  time  of  Use  escape.  As,  if  a 
gaoler  suffer  a  prisoner  to  escape.  who  is  committed 
for  having  given  a  dangerous  wound  to  another,  who 
afterwards  dies  of  his  wounds  ;  vet  he  is  not  guilty  of 
felony  :  for  that  the  offence  of  the  prisoner  was  at 
the  time  of  the  escape  hut  a  trespass;  for  it  is  no 
felony  till  the  death  of  the  party.(d) 

He  who  sufters  another  to  escape  (hat  was  in  his 
custody  for  felony,  cannot  he  arraigned  for  such  cs- 
:•.  as  for  a  felony,  until  the  principal  he  convicted  : 
but  one  accused  of  such  escape  may  be  indicted, 
and  tried  for  a  misprision,  before  the  conviction  of 
the  principal  offender  :  for  that  whether  such  offen- 
der be  guilty  or  innocent,  it  was  a  high  contempt 
to  Buffer  him  to  escape.  Yet  for  suffering  one  to 
■(Mi ape  committed  for,  and  guilty  of  treason,  the 
gaoler  will  be  subject  to  trial  and  punishment,  im- 
mediately as  ft>r  treason  ;  without  waiting  for  the 
conviction  of  the  principal  offender.  But  no  one  is 
punishable  in  this  degree  for  a  voluntary  escape,  but 
the  person  only,  who  is  actually  guilty  of  i(  ;  so 
ii:..t  the  principal  gaoler  is  only  finable  for  a  volun- 
tary escape  suffered  by  his  deputy  :  for  no  one  shall 
suffer  capitally  for  the  crime  of  another,  (e) 

rent  ce-     The  sheriff  is  equally  liable  for  a  negligent  escape 
'suffered  bi  his  deputy,  as  for  one  suffered  by  himself. 
And   the  court  maj  charge  either  the  sheriff,  or  his 
<!<■;  «tj   gai  such  an  escape.     And  if  the  de- 

puty gaoler  be  not   sufficient   to  answer  a  negligent 
escape,  hi>  principal  must  answer  for  him.  Cf) 


r      '..  P.  C.  M.  204,  205.     H.  P.  C.  I.  291. 

i  P.    C.  1.  237,  597,    598.     II.    P.    C.    II.  IbK. 

I 

Hawk.  P.  I  .   II.   "oj  II.  1'.    r.  I.  597,  601.     Salk.  272. 
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Whenever  a  person  is  found  guilty  upon  an  indict-  escapb. 
mcnt  or  presentment  of  a  negligent  escape  of  a 
criminal  actually  in  his  custody,  he  ought  to  he  fined 
in  a  sum  certain.  But  where  the  sheriff,  having  re- 
turned cepi  corpus,  on  a  capias,  against  a  man  on 
ai:  indictment  for  a  felony,  docs  not  bring  him  in  at 
the  day,  he  is  usually  amerced,  not  fined,  fgj 

By  the  common  law,  the  penalty  for  suffering  the  Penalty  by 

..  „  .    ,     _  -common  lawr. 

negligent  escape  ol  a  person  convicted,  was  of 
course,  as  it  seems,  £100 ;  and  for  suffering  such  es- 
cape of  a  person  indicted,  and  not  convicted,  was 
/"5.  But  if  the  person  escaping  were  not  convicted, 
nor  indicted,  it  seems  that  it  Avas  left  to  the  discre- 
tion of  the  court,  to  assess  such  reasonable  forfeit- 
mv.  as  to  them  seemed  proper,  and  if  the  party  had 
twice  escaped,  the  penalties  were  to  be  doubled ; 
but  the  forfeiture  was  no  greater  for  suffering  a 
prisoner  committed  on  two  several  accusations  to 
escape,  than  if  he  had  been  committed  on  but  one.(/t) 

In  the  state  of  New- York  :  in  an  action  for  an  es-lnNew-York. 
cape  and  false  return  on  mesne  process,  the  plaintiff 
can  recover  no  more  than  he  might  have  done  in 
the  original  action ;  nor  ought  he  to  recover  more 
than  he  has  actually  lost  in  consequence  of  the  es- 
cape, though  the  sheriff's  return  was,  at  the  time 
of  making  it,  known  by  him  to  be  false.  The  true 
question  is — What  has  the  plaintiff  lost  in  conse- 
quence of  the  escape  ?  And  the  solvency  of  the  pris- 
oner, or  his  capacity  to  pay,  must  determine  the 
amount  of  damages  sustained,  (a) 


(g)'  Hawk.  P.  C.  II.  206. 

(/«)  Ibid.  206.     H.  P.    C.    1.  604.. 

la)  Johns.  Rep.  I.  21a. 
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rjcip*.  If  the  sheriff  hate  the  body  of  the  defendant  after 
■an  arrest  on  mesne  process,  at  the  return  clay  of  the 
writ,  it  is  sufficient.  But  if  the  defendant  escape  at 
any  time  thereafter,  the  sheriff  is  liable  to  an  ac- 
tion :  nor  is  it  material  whether,  the  escape  be  vo- 
luntary or  negligent,  for  the  sheriff  is  equally  liable 
in  the  one  case  as  in  the  other ;  but  it  being  for 
an  escape  on  mesne  process,  the  damages  are  uncer- 
tain, and  may  amouut  to  the  whole  or  but  a  part  of 
the  plaintiff's  demand,  according  to  the  evidence  in 
the  particular  case.(/>) 

If  a  constable  arrest  a  defendant,  on  a  warrant, 
issued  by  a  justice  of  the  peace,  and  after  the  ar- 
rest, the  constable  permit  him,  upon  his  promise  to 
return,  to  go  home  and  come  on  again  ;  and  on  his 
way  home,  meet  he  a  deputy  sheriff,  and  goes  back 
with  liini.  and  the  deputy  sheriff  arrest  the  defend- 
ant, and  take  him  to  prison  on  a  criminal  process, 
so  that  the  constable  cannot  have  him  before  the 
justice  on  the  warrant  upon  which  the  defendant 
was  first  arrested ;  it  is  a  voluntary  escape  in  the 
constable,  for  which  he  is  liablc.(r) 

In  an  action  for  the  escape  of  one  A.  A.  after 
judgment  against  him,  and  after  he  had  been  surren- 
dered by  his  hail,  but  before  he  had  been  charged  in 
e\e<ini:.ii.  the  declaration  was,  in  debt  for  the 
amount  <ti  the  judgment.  Previous  to  the  surrender, 
a  Mb  sn.  had  beet  issued  on  the  judgment,  and  re- 
turned 11011  est  inventus.  By  the  court — The  action 
is  nriseenceived.  Under  the  statute  debt  for  an 
escape,  lies  only  where  the  prisoner  is  in  execution; 
and   under  our    law,  a  person  is  not  in  execution 


(//)  Johns    Rep.  V.    18?. 
(c)  Ibid.    VI.  19. 
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until  a  writ  of  execution  against  the  body  has  been  «cape. 
issued  and  delivered  to  the  sheriff.  The  provision 
of  the  statute  requiring  a  prisoner  to  be  charged  in 
execution,  within  three  months  next  after  a  surrender 
of  his  bail,  subsequent  to  judgment,  is  conclusive, 
to  show  that  a  defendant  is  not  in  execution  by  vir- 
tue of  his  surrender.  The  action  for  the  escape  in 
this  case,  ought  to  have  been  an  action  upon  the 
case  in  which  the  measure  of  damages  is  open  to 
the  investigation  of  the  jury ;  and  not  an  action  of 
debt  in  which  the  whole  judgment  is  to  be  recovered 
or  nothing.(d) 

An  action  of  debt  will  not  lie  against  the  admin- 
istrators of  a  sheriff,  for  an  escape  in  the  life  time 
of  their  intcstate.(e) 

In  an  action  of  debt  for  an  escape,  the  plaintiff 
cannot  recover  interest :  In  an  action  on  the  case 
it  may  be  inquired  what  was  lost  by  the  escape,  and 
the  jury  may  give  such  damages  as  they  suppose 
the  party  has  sustained ;  but  in  an  action  of  debt, 
every  inquiry  of  that  kind  is  improper,  for  the 
statute  has  fixed  the  extent  of  the  sheriff's  liability; 
that  is,  for  the  original  damages  recovered,  ffj 

If  a  new  sheriff  regularly  receive  a  prisoner  from 
his  predecessor,  he  is  bound  to  detain  him,  and  is 
answerable  for  his  escape  ;  although  a  voluntary 
escape  may  have  existed  in  the  time  of  his  predeces- 
sor. But  the  plaintiff  has  his  election,  and  may 
proceed  against  the  old  sheriff  for  the  escape  in  his 
time,  or  consider  the  the  prisoner  after  his  recap- 
tion as  in  execution,  and  charge  the  new  sheriff  for 

(rf)  Johns.  Rep.  VI. 

(<?)  N.  Y.  T.  R.   I.  460.     Mod.   VI.  Q2j.     Co.    X.   109. 

(/)  John?.  Rep.   II.  4;V'i. 
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r  cai-e.     the  last  escape  :  but  having  made  an  election  to  lake 
"■""^^    his  remedy  against  one,  he  is  barred  of  any  action 

against  the  other.fjrj 

Where  a  defendant  is  taken  in  execution,  and  the 
sheriff  voluntarily  suffers  him  to  escape,  he  may  not 
afterwards  retake  or  detain  Mm,  without  a  new 
authority  from  the  plaintiff:  and  until  the  plaintiff 
has  notice  of  the  escape,  it  cannot  be  presumed  that 
he  will  elect  to  detain  him  if  returned  into  custody, 
and  the  sheriff  is  liable  for  an  escape  notwith- 
standing such  return. (/i) 

A  former  sheriff  will  not  be  ordered  after  a  lapse 
of  five  years,  to  amend  his  return  according  to  the 
trni  h  of  the  case,  by  stating  that  the  defendant  had  es- 
Bcaped  from  prison,  if  it  was  at  a  time  when  others 
forcibly  out ;  broke  and  the  only  object  of  the  amend- 
mi  n(,  is  to  enable  the  plaintiff  to  recover  from  the 
sheriff  the  vthole  amount  of  his  debt,  when,  if  the 
person  had  not  escaped,  the  plaintiff  never  would 
have  recovered  one  cent.  And  when  the  plaintiff, 
by  an  action  for  a  false  return,  may  obtain  ample 
justice.(f) 

An  information  will  not  lie  against  the  sheriff  for 
the  penalty  of  1250  dollars,  given  by  the  22d  section 
of  the  act  coneerning  sheriffs,  for  false  swearing, 
on  a  plea  of  '.(hiking  and  fresh  pursuit;  if  it  ap- 
p ar that  the  prisoner  had  before  broken  his  bonds, 
am!  an  action  brought  by  the  party  grieved,  bo 
j'  i  :;in^  against  Itini  for  the  escape,  f^ 


VI.  469.     Lev.  II.   109,  162.      Ventiis,    I.  <2C/ 
\ 
li  |  n  i.  (.i.ii  I  t>m,   Dig,  HI.  1 85. 
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If  a  prisoner,  in  execution,  having  given  security 
to  the  sheriff  for  the  liberties  of  the  prison,  and  is 
in  custody  within  the  limits,  go  beyond,  and  with- 
out such  limits,  on  Sundays;  but  returns  in  the 
evening,  it  is  an  escape  in  the  sheriff,  although  he 
has  no  power  to  restrain  the  prisoner  after  he  has 
given  the  security  required  by  the  statute.  Nor  does 
the  prisoner's  voluntary  return,  before  action  brought, 
purge  the  escape :  but  the  sheriff  is  liable  to  the 
plaintiff,  and  must  resort  to  his  bond  for  indem- 
nity, ffc)  Nor  does  the  statute,  making  prison  bonds 
assignable,  compel  the  plaintiff  to  take  his  reniedy 
on  the  bond.  But  on  his  neglect  or  refusal  so  to  do, 
the  court  may  after  judgment  against  the  sheriff, 
stay  all  proceedings  thereon,  until  the  sheriff  has 
had  a  reasonable  time  to  indemnify  himself  from  the 
bond.(l) 

If  a  defendant  in  execution,  admitted  to  the  li- 
berties of  the  gaol,  walk  beyond  the  limits  knowing- 
ly and  voluntarily;  on  pretence  of  avoiding  a  snow 
bank,  which  obstructs  his  usual  walk,  it  is  an  es- 
cape. And  it  would  be  most  inconvenient  and  liable 
to  every  imposition,  and  go  in  a  great  measure  to 
defeat  the  law  of  imprisonment  for  debt,  if  a  ques- 
tion of  convenience  merely,  might  determine  whether 
a  voluntary  and  wilful  departure  from  the  limits  is, 
or  is  not,  an  escape.  And  if  the  limits  are  vaguely 
denned,  without  posts  or  other  visible  marks  pre- 
scribed by  the  statute,  that  will  not  justify  an  es- 
cape. The  sheriff  is  not  bound  to  take  a  bond  until 
the  limits  are  defined  according  to  lawr ;  and  if  he 
does,  and  suffers  the  prisoner  to  go  at  large,  it  is 
at  his  peril.     The  creditor  has  nothing  to  do  with 


(/.)  Johns.  Rep.   IV.  45. 

(/)  St.  N.  Y.  V.  509.    Johns.  Rep.  V.  857. 
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iScArt.  the  liberties  in  making  out  his  action.  It  is  enough 
v^v^'  for  him  to  show  the  judgment  and  execution,  and 
the  prisoner  taken  and  at  large  without  the  walls  of 
the  prison.  It  lies  with  the  sheriff  to  justify  the 
prisoners  being  at  large,  by  showing  liberties  estab- 
lished, and  defined  according  to  law :  and  if  he 
does  not,  he  fails  in  making  out  his  defence  :  and  if 
the  prisoner  go  but  sixteen  feet  beyond  the  limits 
and  return  within  an  hour  it  is  an  escape,  and  if 
life  passing  over  the  limits  was  a  mere  inadvertence, 
and  without  any  intention  to  escape,  the  place  where, 
being  within  the  reputed  limits:  yet,  if  an  action 
be  brought  before  a  return  within  the  true  limits 
the  sheriff  is  liable.  And  in  an  action  for  the  es- 
cape, the  sheriff  cannot  take  advantage  of  a  vari- 
ance between  the  amount  of  judgment  and  the  sum 
expressed  in  the  execution  on  which  the  prisoner 
was  committed  ;  such  erroneous  process  is  sufficient 
for  him,  and  stands  good  until  the  party  avoids  it  by 
eiTor.(m) 

When  an  action  is  brought  against  a  sheriff  for 
an  escape  of  a  prisoner,  upon  the  limits,  having 
given  security  for  the  liberties  of  the  prison,  the 
court  will  stay  execution  upon  the  judgment,  to  give 
Ifee  sheriff  a  reasonable  time  to  sue  on  the  bond 
laken  for  the  gaol  liberies.  And  the  sheriff  is  not 
liable  to  pay  interest  to  the  plaintiff  during  the 
lime  the  proceedings  are  so  stayed. (n) 

A  sheriff  may  permit  a  prisoner  in  execution,  the  pri- 
\ilege  of  the  gaol  liberties,  without  having  security, 
and  if  t  he  prisoner  without  his  knowledge  go  beyond 
the  limits,  but  returns  again  before  suit  brought,  the 


(:»)  Johns.  Nop.  V.  89—101. 
{:)  ll/id.  3*7, 
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sheriff  is  not  liable  for  an  escape.  The  liberties  of  escape. 
the  gaol  are  considered  as  an  extension  of  the  v/alls 
of  the  prison ;  and  a  return  within  them,  a  return 
within  the  gaol.  And  if  the  sheriff  take  no  bond  or 
security  from  the  prisoner,  for  his  enjoyment  of 
the  liberties,  and  he  escape,  the  sheriff  may  retake 
him  in  the  same  manner  as  though  he  had  escaped 
from  within  the  Avails  of  the  prison.  And  a  volun- 
tary return  of  the  prisoner  is  equivalent  to  a  re- 
taking ;  which  purges  a  negligent  escape.  The  pris- 
oners in  execution,  are  in  prison  while  on  the 
limits  :f  and  if  guilty  of  an  escape,  and  no  bonds 
have  been  given,  the  sheriff's  right  of  recaption  is 
in  full  ferce.(o) 

In  the  state  of  Massachusetts  :  If  a  debtor  com- 
mitted upon  original  process,  escape  through  the 
negligence  of  the  gaoler,  or  insufficiency  of  the 
prison ;  the  jury  in  an  action  on  the  case  for  such 
escape,  are  not  obliged  to  find  for  the  plaintiff 
his  whole  debt.  But  the  sheriff  is  answerable  to 
the  creditor,  who  shall  recover  according  to  the 
damages  he  has  sustained.  And  if  the  escape  hap- 
pen through  the  insufficiency  of  the  gaol,  though 
the  sheriff  is  immediately  answerable  to  the  creditor 
for  actual  damages  sustained,  he  has  his  remedy 
over  against  the  county;  which  must  look  to  the 
prisoner  for  their  indemnity. (p) 

If  the  sheriff  permit  a  debtor  who  has  been  sur- 
rendered by  his  bail  in  a  civil  action,  and  by  the 
court  committed  to  the  custody  of  the  sheriff,  to  go 

•}■  See  past   Massachusetts,   the  same  point  adjudged   and   held  an 
escape. 

(o)  Johns.  Rep.  V[.   121. 

(/>)  M.  T.  R.  II.  3-26.  M.  St,  Feby.  CI.  1785. 


SHERIFF,  CORONER  &  CONSTABLE. 

at  large,  before  the  expiration  of  thirty  days,  he  is 
chargeable  for  an  escape,  although  he  was  not 
furnished  with  a  copy  of  the  order  of  court  com- 
mitting such  debtor ;  for  it  is  the  duty  of  the  sheriff 
to  procure  a  copy  of  the  order  of  court  for  taking 
the  debtor  into  custody.  The  case  of  commitment 
of  a  debtor  surrendered  by  his  bail,  does  not  differ 
in  principle  from  cases  where  a  prisoner  charged 
with  an  offence,  comes  into  court  on  a  recognizance, 
and,  after  conviction  is  sentenced  to  imprisonment. 
Both  are  legal  commitments,  and  the  sheriff  is 
obliged  immediately  to  obey  the  order  of  court,  and 
to  commit  the  prisoner.  The  prisoner  knows  for 
what  cause,  and  by  whom  he  is  committed,  and  may 
at  any  time  have  a  copy  of  the  record.  And  the 
sheriff,  if  called  upon  to  justify  the  imprisonment, 
or  to  certify  the  cause  of  it,  may  have  access  to  the 
same  record ;  a  copy  of  which  the  clerk  will  give 
him,  ex  oJJicio.(q) 

The  direction  of  the  statute,  that  the  sureties  in 
a  bond  for  the  liberty  of  the  gaol  yard,  shall  be 
approved  by  two  justices,  is  given  to  prevent  oppres- 
sion in  the  creditor,  by  his  refusing  the  bond,  when 
the  sureties  are  sufficient.  If  therefore,  he  does 
not  allege  the  insufficiency  of  the  sureties,  but  is 
satisfied  with  them,  and  agrees  to  take  the  bond, 
the  intent  of  the  statute  is  complied  with  ,•  and  there 
is  no  necessity  for  the  approbation  of  the  sureties 
by  (he  justices,  to  entitle  the  prisoner  to  the  pri- 
vileges and  liberty  granted  by  the  statute  ;  or  to 
indemnify  the  sheriff  for  allowing  them.  And  if  a 
prisoner  for  debt,  having  given  such  bond  to  obtain 
an  easement  from  close  imprisonment,  be  found  in 
the  night  time,  voluntarily   without  any  apartment, 

(?)  M.  T.  ft.  II.  5*9. 
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in,  or  belonging  to  the  prison,  and  in  the  yard  appur-  ^^j 
tenant  to  the  gaol :  both  upon  the  principles  of  the 
common  law,f  and  upon  the  construction  of  our  own 
statutes,  it  is  an  escape  within  the  true  intent  of 
the  condition  of  the  bond.  And  in  an  action  ou 
such  bond,  the  court  will  enter  judgment  for  the 
penalty  of  the  bond,  without  interest.(r) 

To  constitute  an  escape  within  the  intent  of  a 
bond,  for  the  liberties  of  the  prison,  there  must  be 
some  agency  of  the  debtor  employed  ;  and  a  con- 
veying him  out  of  the  limits  of  the  prison,  he  not 
consenting,  is  no  escape,  if  he  return  as  soon  as  he 
has  ability.  If  any  force,  other  than  that  of  an 
enemy,  break  open  the  gaol,  and  a  prisoner,  avail 
himself  of  the  breach  to  leave  the  prison,  or  suffer 
himself  to  be  rescued,  it  is  an  escape  ;  but  if  carri- 
ed away  by  violence,  he  returns  as  soon  as  the  force 
ceases,  it  is  not  clear  that  at  law  it  is  an  escape. 
And  if  a  debtor,  who  has  entitled  himself  to  the 
liberty  of  the  gaol  yard,  by  giving  bond,  be  forcibly 
carried  without  the  limits,  and  returns  as  soon  as 
the  force  ceases,  perhaps  it  is  not  a  breach  within 
the  true  intent  of  the  bond.  If  he  be  visited  by  sud- 
den sick  tiess,  so  extreme  that  he  is  carried  to  an  ad- 
joining house,  without  any  agency  or  direction  of 
his  own,  but  by  the  humanity  of  others,  that  is  no 
escape,  if  he  returns  as  soon  as  he  has  reason  and 
strength.  And  if  he  die  of  such  sickness,  while 
thus  removed,  the  bond  is  saved.  It  happened  by 
the  providence  of  God,  which  hurts  no  man.(s) 

j  See  ante  in  New-  York,  where  the  limits  are  at  common  law  con- 
sidered but  an  extension  of  the  walls  of  the  prison. 


{#■)  M.  T.  R.  III.  86. 
(*)  Ibid.  IV.  369,370. 
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If  a  coroner,  by  virtue  of  an  execution,  arrest 
the  body  of  the  debtor,  who  is  a  deputy  sheriff,  and 
keeper  of  the  gaol,  and  carry  the  prisoner  to  the 
gaol  house,  (the  sheriff  being  absent  on  his  own 
private  business,)  and  leave  a  copy  of  the  precept 
in  the  house  with  such  prisoner,  the  coroner  has  per- 
formed his  duty,  and  is  not  liable  to  the  creditor 
for  an  escape,  nor  in  any  other  way.  But  the  facts 
constitute  an  escape  committed  by  the  sheriff,  for 
which  he  must  answer ;  because  he  has  no  person 
at  the  gaol  authorized  to  receive  and  confine  the 
prisoner.  (() 

-  In  the  state  of  Connecticut :  If  an  officer  who  has 
arrested  a  defendant  on  civil  process,  take  bail  ap- 
parently good  and  sufficient,  at  the  time  of  taking  the 
same ;  and  the  defendant  fails  to  appear  and  plead 
to  such  action,  and  judgment  is  rendered  on  default 
therein,  and  execution  issues,  and  is  committed  to 
the  hands  of  the  same  officer,  who  returns  non  est 
inventus  thereon ;  such  officer  is  not  liable  for  an 
escape,  nor  for  taking  insufficient  bailj  though  the 
surety,  after  executing  the  bail  bond  and  before  the 
return  of  the  execution  against  the  principal,  become 
wholly  in  sufficient,  (u) 

If  a  prisoner  in  execution  escape  from  the  officer 
through  his  negligence,  he  may  retake  him:  but  if 
the  escape  were  voluntary  in  the  officer,  he  cannot 
retake  his  prisoner:  but  in  either  case,  the  creditor 
may  retake  his  debtor  on  an  alias  execution  on  the 
game  judgment;  for  the  creditor  is  not  obliged  in 
such  case  to  accept  the  officer  for  his  debtor.  But  if 
the  officer  collect  the  money,  or  take  the  goods  and 


{0  M.  T.  R.  V.  310—312. 
(u)  Root,  1.  54. 
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chattels  of  the  debtor,  it  is  otherwise;  for  the  <^^J 
debtor  having  been  compelled  to  pay  the  money,  or 
to  turn  out  his  goods  to  the  creditor's  officer,  such 
debtor  is  discharged,  if  the  goods  taken  are  sufficient 
to  satisfy  the  execution  :  and  the  creditor  must  look 
to  the  officer  only.(rc) 

If  a  person  prosecuted  for  the  maintenance  of  a 
bastard  child,  be  arrested,  and  afterwards  escape, 
and  the  officer  return  his  warrant,  he  may  afterwards 
retake  his  prisoner  ;  and  if  he  can,  must  do  it,  and 
deliver  him  up  in  court  upon  such  prosecution.  And 
if  the  officer,  after  retaking  his  prisoner,  hold  him 
twenty- four  hours  without  his  warrant,  the  same 
having  been  returned  to  court,  and  the  prisoner  then 
compromise  the  prosecution  he  cannot  maintain  false 
imprisonment  against  the  officer.(w) 

If  a  defendant  committed  to  prison  on  an  execution 
issued  upon  a  judgment  rendered  by  a  city  court,  upon 
an  action  of  which  such  city  court  had  not  jur  is- 
diction,  escape,  and  an  action  be  brought  against 
the  sheriff  for  such  escape,  he  may  defend  on  the 
ground  that  such  city  court  had  not  jurisdiction  of 
the  original  action,  and  such  defence  will  be  good. (a?) 

A  prisoner  upon  execution,  who  escapes,  may  be 
retaken  in  any  place.     As,  where  a  constable  having 
taken  a  debtor  in  execution,  who  escaped  and  fled 
into  the  state  of  Rhode-Island,  obtained  an  escape 
warrant,  and  pursued  his  prisoner;  and  obtained  a 
renewal  of  the  warrant  in  said  state  of  Rhode-Island, 
and  at  Providence  retook  his  prisoner,  and  brought 
him  back  and  committed  him  according  to  the  direc- 
ts) Root,  II.  324. 
(w)  Ibid.  I.  38S. 
U)  Ibid.  23S. 
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■sc<rr.     tionof  the  execution.     It  was  held  that  the  procecd- 
v>-^v^    in?s  0f  the  constable,    and  the  retaking  and  com- 
mitment were  lawful,  and  not  a  trcspass.(y) 

A  prisoner,  committed  on  execution,  procured 
bands  lor  the  liberties  of  the  prison,  and  brought  his 
petition  to  the  general  assembly,  praying  for  an  act 
of  insolvency,  and,  in  the  mean  time,  that  he  might 
be  liberated  from  his  imprisonment  on  said  execu- 
tion. The  petition  was  continued  to  the  next  session 
of  the  assembly  for  trial,  and  the  petitioner  in  the 
mean  time  liberated  from  his  imprisonment  on  such 
execution,  and  departed  from  the  limits.  On  trial  of 
the  petition  on  the  merits,  it  was  negatived,  but  the 
prisoner  never  returned.  In  an  action  on  the  prison 
bond,  the  departure  of  the  prisoner  from  the  li- 
mits, and  his  neglect  t<>  return,  were  held  to  be  no 
cm  ape  j  and  that  the  condition  of  the  bond  was  not 
broken  so  as  to  subject  the  sureties.(«) 

If  a  defendant  be  committed  to  prison  in  execution, 
and  having  obtained  upon  bond  the  liberties  of  the 
prison,  in  the  night  time  privately  go  beyond  the  li- 
mits, and  return  within  them  before  morning,  his 
departure  and  return  being  unknown  to  the  sheriff, 
and  afterward  is  permitted  to  take  the  oath  provided 
for  poor  peruana,  the  plaintiff  cannot  maintain  an  ac- 
tion against  the  sheriff  for  the  escape  so  committed 
in  the  light  seasonf  without  his  knowledge,'  for  by 
the  prisoner's  return  before  action  brought,  the  es- 
cape, iis  to  the  sheriff's  liability  therefor,  was 
purged.     It  was  no  more  than  a  negligent  escape  in 


I  I.   1i-:. 
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the  sheriff,  and  the  prisoner's  return  was  equivalent     iscaie. 
to  a  retaking  on  fresh  pursuit.(a) 

If  a  prisoner  in  execution  on  the  liberties  under 
bonds,inadvertentIy  pass  beyond  the  limits  about  thirty 
feet,  and  immediately  return  and  request  the  sheriff  to 
hold  him  as  a  prisoner  on  such  execution,  the  sheriff 
may  refuse  and  take  his  remedy  on  the  bond  for  the 
escape.  But  if  in  an  action  brought  on  such  bond, 
final  judgment  be  not  rendered  therein,  and  no  action 
be  brought  by  the  creditor  in  such  execution  against 
the  sheriff  for  the  escape,  within  two  years  from  the 
time  such  escape  happened,  the  sheriff  will  recover 
no  more  than  nominal  damages  in  his  action  on  the 
bond,  he  not  being  any  longer  liable  to  the  creditor 
for  the  escape  of  the  prisoner. (b) 

A  gaoler  may  allow  to  a  prisoner  committed  on 
civil  process,  the  enjoyment  of  the  liberties  of 
the  prison,  cither  on  bond,  or  his  bare  promise  to 
abide  a  true  and  faithful  prisoner.  And  if  such, 
prisoner,  so  ou  the  liberties,  go  beyond  the  limits,  he 
may,  on  fresh  pursuit  be  retaken  and  committed.  So 
to  permit  prisoners  to  enjoy  the  limits,  is  no  escape  ; 
for  while  they  are  within  the  limits,  they  are  to  every 
legal  intent  and  purpose  within  the  prison.  A  pri- 
soner being  allowed  the  liberties  of  the  prison,  on 
his  promise  only  to  remain  a  true  and  lawful  prisoner, 
having  escaped,  and  being  retaken  and  committed, 
procured  bonds  for  the  liberties,  and  again  escaped. 
In  an  action  on  the  bond,  it  was  alleged  to  be  void, 
on  account  that  the  retaking  was  unlawful.  But  it 
was  determined  that  the  retaking  was  lawful  and  the 
bond  good,  the  first  being  only  a  negligent  escape.(c) 

(a)  Root  I.  106. 
(6)  Ibid.  127. 
(r)  Ibid.  II.  174. 

YOL.   I.  3* 
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««•  If  the  creditor  in  an  execution,  whose  debtor  is  im- 
^"^^  prisoned  thereon,  and  on  the  limits,  fraudulently 
procure  a  third  person,  without  the  sheriff's  knowl- 
edge, to  entice  the  prisoner  to  escape,  and  such  pri- 
soner, in  consequence  of  such  enticement,  go  out  of 
prison,  and  beyond  the  limits  thereof,  it  is  not  an  es- 
cape in  the  sheriff;  and  in  an  action  on  the  prison 
bond,  the  sureties  will  he  exonerated.(d) 

If  a  prisoner  in  execution  on  the  liberties  under 
bonds,  take  the  oath  by  law  provided  for  the  relief 
of  poor  prisoners,  and  immediately  depart  after 
having  taken  such  oath,  it  is  an  escape  in  the  sheriff, 
and  a  breach  of  the  condition  of  the  prison  bond.  As 
where  such  prisoner  took  the  oath  on  the  ith  of  Feb- 
ruary, 52  minutes  after  2  o'clock  in  the  afternoon, 
and  money  was  left  for  his  support  until  the  30th  of 
March  following,  including  his  dinner  on  that  day. 
And  on  the  same  30th  day  of  March,  at  3  o'clock  in 
the  afternoon,  departed  from  the  limits,  and  Jbut  5 
minutes  after  such  departure,  more  money  was  left 
by  the  creditor  for  the  prisoner's  support,  it  was 
held  an  escape.(e) 

So  where  motley  was  left  sufficient  to  pay  for  the 
prisoner's  support,  until  the  8th  day  of  February,  in- 
cluding his  breakfast  on  that  day,  and  the  prisoner 
departed  between  the  hours  of  9  and  10  in  the  fore- 
noon, it  was  held  to  be  an  escape.^) 

But  in  an  action  against  the  sheriff  of  the  county 
•»f  N.  L.  for  the  escape  of  one  J.  F.  committed  on 


(a)  Root,  I.  536. 
(0  Ibid.  285. 
(f)  Ibid.  494. 
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execution  in  favour  of  the  plaintiff,  the  sheriff  plead-      escapf. 
cd,    "  that  J.  F.  being  a  poor  debtor,  unable  to  sup- 
port himself  in  prison,  prayed  out  a  proper  citation 
and  notification,  to  notify  the  plaintiff  to  appear  be- 
fore E.  H.  esquire,  a  justice  of  the  peace  for  N.  L. 
county,  or  some  other  proper  authority,  at  the  dwell- 
ing-house of  S.  M.  in  N.  L.  under  keeper  of  said 
gaol,  on  the  12th  day  of  August,  1805,  at  2  o'clock 
ki  the  afternoon,  to  shew  cause,  &c.     That  the  plain- 
tiff being  an  inhabitant  of  the  state  of  New-Hamp- 
shire,  service  of  such  citation  was  made  by  leaving 
a  copy  with  J.  L.  esquire,  his  attorney  of  record. 
That  the  same  being  so  served,  was  returned  to  A.  S. 
esquire,  who  was  then  a  justice  of  the  peace  for  said 
county.     That  justice  A.  S.  attended  at  the  time  and 
place  mentioned,  examined  into  J.  F's  circumstances, 
and  being  of  opinion  that  he  was  a  proper  subject  of 
the  poor  prisoner's  oath,  administered  the  same  to 
him  about  thirty  minutes  after  3  o'clock ;  and  that 
J.  F.  remained  in  gaol  until  about  4  o'clock  of  the 
same  afternoon,  and  then,  no  money  having  been  left 
for  his  support,  went  at  large,  which  was  averred  to 
be  the  escape  complained  of  in  the  declaration. 

The  plaintiff  replied,  that  within  two  hours  after 
the  oath  was  administered,  and  before  the  usual  time 
of  supper,  he  left  three  dollars  with  the  gaoler  for 
the  support  of  J.  F.  and  that  when  J.  F.  went  at  large, 
he  had  not  become  chargeable  for  necessary  food  ei- 
ther to  himself  or  the  gaoler. 

To  this  replication  the  sheriff  demurred,  and  the 
superior  court  adjudged  the  same  to  be  insufficient, 
which   was  affirmed  by  the  supreme  court  of   er 
rors.(>)     By  which  it  seems  that  a  poor  debtor  can- 

(f)  Day  TI.  56?. 
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not  be  detained  in  prison  after  taking  the  oath,  un- 
less money  be  left  for  his  support  immediately  on  the 
oath's  being  administered.  And  that  a  citation  by 
the  debtor  to  his  creditor  to  appear  before  E.  H.  esq. 
justice  of  the  peace,  or  some  proper  authority,  is 
good,  though  not  returned  to  E.  H.  but  to  some  other 
justice  of  the  same  county. 

On  a  petition  against  a  county  for  an  escape  of  a 
prisoner  in  execution,  through  the  insufficiency  of 
the  gaol,  the  defence  was,  that  the  prisoner  escaped 
by  the  aid  and  assistance  of  certain  persons  from 
without  the  prison,  who  furnished  implements  and 
means  by  which  the  prisoner  broke  the  gaol,  and  not 
through  its  insufficiency  ;  and  that  the  prisoner  was 
retaken  on  fresh  pursuit,  and  was  still  in  prison. 
To  which  the  petitioner  replied,  that  he  had  no 
knowledge  of  the  persons  who  aided  in  the  escape 
of  the  prisoner,  and  that  the  recaption  took  place 
after  his  action  was  commenced  against  the  coun-, 
tji  to  which  there  was  a  demurrer,  and  rejoinder 
in  demurrer. 

The  court  in  delivering  their  opinion,  say:  That 
public  justice  and  the  peace  of  society  are  concern- 
ed that  prisoners  should  be  securely  kept;  and  that 
for  cvt tv  escape  not  happening  by  fire,  public  ene- 
iii it •«».  i,i-  the  providence  of  God,  the  builder  or 
!.i  cper  of  the  gaol  be  responsible.  In  England, 
the  rMpoofibility  is  on  the  same  person,  who  pro- 
vides and  keeps  the  gaol.  Here  by  statute  it  is  di- 
vided,  hut  not  lessened.  The  county  which  builds 
awl  repairs  is  responsible  for  the  sufficiency  of  the 
gaol,  and  the  sheriff  for  the  custody  of  it ;  and  the 
"lie  or  tlie  Other  must  answer  for  every  escape  ex- 
■  ■•■pi  in  the  e—Cl  above-mentioned.     It  is  uo  excuse 
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for  the  county,  if  a  prisoner  break  out  by  the  help  **^Zj 
of  implements  handed  in  at  a  window.  It  is  their 
duty  to  provide  a  sufficient  gaol,  which  they  do  not 
do,  if  prisoners  can  break  out  of  it  with  or  without 
implements.  If  the  gaol  is  left  accessible  to  per- 
sons without,  and  is  of  a  construction  and  materials, 
that  by  the  secret  use  of  implements  it  can  be  bro- 
ken, it  is  not  that  place  of  security  which  the  law 
intends.  It  is  the  sheriffs  duty  to  defend  the  gaol 
against  open  and  riotous  attempts,  but  it  devolves 
on  the  county  so  to  build  and  secure  it,  that  it  shall 
not  be  liable  to  be  broken  secretly,  and  without  the 
knowledge  of  a  vigilant  and  faithful  keeper.  And 
though  when  an  escape  takes  place  through  the 
means  of  persons  from  without,  of  ability  to  respond, 
it  is  the  duty  of  the  creditor  in  the  execution  to  seek 
his  remedy  against  them  \  yet  if  they  are  unknown 
to  the  creditor,  or  are  not  of  sufficient  ability  to  res- 
pond the  damages  and  cost,  he  has  his  remedy  im* 
mediately  against  the  county.  Nor  does  the  recap- 
tion, after  process  instituted,  discharge  the  liability 
of  the  county,  though  on  fresh  pursuit ;  for  if  there 
has  been  an  escape  the  county  is  holden.  And 
though  the  debtor  has  taken  the  poor  prisoner's  oath, 
his  detention  in  gaol  is  a  statute  provision  which  ena- 
bles the  creditor  to  detain  the  prisoner  at  his  own  ex- 
pense, upon  the  ground  that  the  detention  still  may, 
as  in  fact  it  sometimes  does,  notwithstanding  the 
oath,  produce  a  disclosure  of  estate  and  satisfac- 
tion of  the  debt.  Sheriffs,  neglecting  to  commit  on 
execution,  are  never  excused  or  abated  in  damages, 
because  the  debtor  is  poor.  In  England  the  com- 
mon action  for  escape  of  one  in  execution  is  debt,  in 
which,  of  course,  the  whole  debt  for  which  he  was 
in  execution  is  recovered.     Execution  is  the  end  of 
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the  law,  laxness  and  insecurity  here,  render  futile 
law  proceedings,  and  the  law  itself.(Ji) 

N.  S.  brought  his  petition  against  the  county  of  M. 
to  recover  damages  for  the  escape  of  one  J.  K.  by 
reason  of  the  insufficiency  of  the  gaol. 

The  material  facts  were,  that  on  the  19th  of  A- 
pril,  1802,  N.  S.  commenced  an  action  against  J.  K. 
by  writ  of  attachment,  returnable  to  the  county  court 
in  November,  1802 ;  and  that  on  the  same  day  the 
body  of  J.  K.  was  by  virtue  of  said  writ  arrested,  and 
for  want  of  bail  committed  to  prison.  And  that  in 
May,  1S02,  J.  K.  escaped  from  his  imprisonment  by 
reason  of  the  insufficiency  of  the  gaol,  and  immedi- 
ately absconded  to  parts  unknown.  And  that  said 
writ  was  duly  returned  and  entered  on  the  docket  of 
MM  court,  and  came  by  legal  remove  to  the  adjourn- 
ed county  court  held  in  December,  1802,  when  the 
parties  appeared,  and  a  legal  judgment  was  rendered 
in  the  action,  and  an  appeal  taken  to  the  superior 
court,  where  N.  S.  recovered  a  judgment  against  J. 
K.  took  out  execution  and  caused  demand  to  be  made 
at  the  gaol  within  five  days,  and  a  non  est  inventus 
was  returned.  By  which  N.  S»  lost  the  whole  amount 
of  his  judgment  against  J.  K.  with  the  interest  upon 
it. 

The   superior    court  decreed  that  N.  S.  recover 
the  same  amount  of  the  county. 

On  a  wri<  of  error   to   the  supreme  court  of  cr- 
ron$  tkt  errors  relied  upon  were, 

1.     That  the  damages  were  excessive:  and 

('/)  Kiil.y,  327. 
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2.     That  J.  K.  was  legally  discharged  by  appear-    ^Zj 
iiur  in  court,  and  pleading  to  the  action. 

By  the  Court As  to  the  1st  question,  the  re- 
medy against  counties  by  our  statutes,  is  equivalent 
to  an  action  on  the  case  at  common  law  against  the 
sheriff  for  a  negligent  escape,  as  to  all  the  damages 
alleged,  inquiry  was  competent ;  inquiry  was  made, 
and  the  court  gave  the  principal,  interest  and  costs, 
which  they  had  an  unquestionable  right  to  do. 

Respecting  the  2nd  point,  by  our  law,  if  the  body 
of  the  defendant  be  attached,  he  may  be  let  to  bail, 
and  the  sheriff  must  take  bail  if  it  be  sufficient.     The 
officer  must  then   return  his  writ  with  an  indorse- 
ment mentioning  that  he   has  taken   bail  for  the  de- 
fendant's appearance.    This  return  imposes  an  obli- 
gation on  the  plaintiff,  if  he  would  preserve  his  hold 
to  demand  special  bail.     The  return  is  the  only  ob- 
ject at  which  he  is  to  look.     The  condition  of  the 
bail    bond   is    performed  if  the  defendant  appear. 
And  this  appearance  consists  in  the  acceptance   of 
a  plea.     The  plea,  if  accepted,  waves  all  right  to 
special  bail,  or   to  an  imprisonment  of  the    defen- 
dant's body.     The  plaintiff  must  see  that  special  bail 
be  given  before  he  accepts  a  plea,  or  that  the  defen- 
dant, (if  delivered  up)  be  committed  to  prison.  "When 
he  is  committed,  he  may  plead  by  attorney,  or  per- 
sonally, and  the  words  «  that  he  pleads  in  custody," 
cannot  be  essential.     They  are  always  superfluous. 
The  record  gives  a  history  of  the  proceedings  of  his 
delivery  up  in  court,  and  of  his  commitment  to  gaol. 
After  he  is  imprisoned,  whatever  may  be  the  length 
of  the  litigation,  the  defendant  must  remain  in  prison 
until  five  days  after  final  judgment ;  and  then  if  exe- 
cution be  not  levied  on  him.  he  may  be  discharged. 
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If  the  defendant  will  not  or  cannot  procure  bail,  it 
becomes  the  duty  of  the  officer  to  apply  to  a  justice 
for  a  mittimus,  which,  declaring  the  cause  of  the 
commitment,  directs  the  gaoler  to  receive  and  keep 
the  prisoner  until  discharged  according  to  law. 
What  this  law  is,  appears  from  the  next  statute. 
The  prisoner  is  not  to  be  holden  longer  thanjive  days 
after  the  rising  of  the  court  in  which  fnal  judgment 
.shall  be  rendered.  Though  expressed  negatively, 
the  construction  has  ever  been,  that  the  defendant 
is  to  be  holden  until  five  days  after  the  judgment. 
In  the  mean  time,  the  plaintiff,  on  inspecting  the 
record,  knows  that  the  defendant  is  secure,  and  that 
lie  has  no  act  to  do  to  keep  him  in  prison.  He  is 
not  to  object  to  this  pleading,  because  the  defen- 
dant has  a  right  to  plead,  and  that  without  bail. 
He  opposes  not  his  pleading  by  attorney,  for  the 
prisoner  has  a  right  to  his  attorney.  On  the  whole, 
the  plaintiff  is  only  to  take  care  that  within  five  days 
after  final  judgment  his  execution  be  in  the  hands 
of  the  sheriff  to  be  levied  on  the  debtor.  This  is  the 
construction  of  our  statutes,  and  this  is  the  invariable 
practice. 

There  is  no  analogy  between  bail  to  the  sheriff 
and  imprisonment.  Their  systems  are  entirely  dis- 
tinct, both  resting  on  statutes;  but  if  there  be 
any  analogy,  the  most  simple  mode  of  ascertaining 
the  law  relative  to  both,  is  by  an  investigation  of  each 
without  embarrassment  from  the  other. 

There  is,  however,  a  point  at  which  an  analogy 
commences.  It  is  where  the  person  bailed  has  been 
delivered  up  in  court,  and  committed  to  gaol.  At>d 
when  the  person  who  could  not  procure  bail,  is  com- 
mitted by  the  justice.    The  commitments  arc  in  the 
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same  language,  for  the  same  cause,  with  the  same  ob-  escape. 
ject.  The  law  then  must  be  similar  in  both  instances. 
Imprisonment  by  the  court,  it  is  agreed,  must  be  per- 
manent until  after  the  rising  of  the  court.  The  same 
must  be  the  imprisonment  for  want  of  bail  to  the  ac- 
tion.^') 

Decree  of  the  superior  court  unanimously  affirm- 
ed. 

Money  for  the  support  of  a  prisoner  in  execution, 
after  having  taken  the  insolvent  debtor's  oath,  must 
be  left  by  the  creditor  with  the  gaoler. 

In  an  action  on  a  prison  bond,  alleging  an  escape 
of  the  prisoner,  the  defendant  pleaded,  that,  having 
been  admitted  to  take  the  poor  prisoner's  oath,  the 
creditor  left  no  money  with  the  prisoner  for  his  sup- 
port. The  plaintiff  replied,  that  money  sufficient  was 
by  the  creditor  left  with  the  gaoler.  On  demurrer 
the  replication  was  adjudged  sufficient,  (j) 

If  the  marshal  of  the  district  of  Connecticut  be 
arrested  upon  process  under  the  authority  of  this 
state,  and  be  committed  to  prison,  the  sheriff  of 
the  county  where  the  marshal  is  so  committed, 
must  detain  him  until  legally  discharged.  And  if 
the  sheriff  permit  such  marshal  to  depart  from  such, 
gaol,  it  is  an  escape  in  the  sheriff,  for  which  he  is  li- 
able to  the  creditor  in  the  process  on  which  the 
marshal  was  committed. (fc) 

In  the  state  of  Vermont,  a  former  sheriff  is  not 
liable  for  the  escape  of  a  prisoner  during  the  shriev- 

(i)  Day,  II,  195. 

(j)  Ibid.  I.  117. 

(ft)  Ibid.  11.  300.  304. 
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airy  of  his  successor,  though  such  prisoner  was  com- 
mitted on  mesne  process  during  his  own  continu- 
ance in  office.  He  is  not  answerable  for  the  safe  keep- 
ing of  a  prisoner  within  the  county  gaol  after  his 
lomiuission  has  expired,  if  he  regularly  delivered 
over  such  prisoner  under  the  keys  to  his  successor  in 
oiiiee.(T) 

A  sheriff,  as  keeper  of  the  prison  to  which  is  com- 
mitted a  debtor  from  another  county,  is  not  liable  for 
the  negligent  escape  of  such  debtor.  Nor  can  the 
nominal  plaintiff  in  ejectment,  maintain  an  action  a- 
gainst  a  sheriff  for  an  escape  of  a  defendant,  commit- 
ted in  his  name, for  the  damages  recovered  in  the  ac- 
tion of  ejcctment.(m) 

If  a  defendant,  arrested  on  mesne  process,  "be  com- 
mitted, and  procure  bond  for  the  liberties  of  the  pri, 
son,  and  afterwards  escape,  and  be  not  at  the  prison  to 
be  charged  in  execution,  when  within  the  fifteen  days 
demand  is  there  made  for  him  by  a  proper  officer* 
having  a  lawful  execution  on  a  judgment  rendered 
on  the  original  writ  of  attachment  on  which  the  ar- 
reftt  was  made,  the  bond  is  forfeited  by  the  escape  ; 
though  such  defendant  was, during  the  life  of  theex- 
ecuiion,  rontinually  within  the  jurisdiction  of  the  of- 
Jieer  holding  the  same  for  service,  and  though  the  de- 
fendant requested  the  plaintiff  to  cause  him  to  be 
ehnrged  in  execution.  But  though  the  bond  is  for- 
feited, on  the  ehaneery  thereof,  the  bail  may  on  mo- 
tion surrender  the  principal  into  court,  and  on  pay- 
ment of  costs  the  court  may  chancer  the  penalty  down 
lo  mere  nominal  danuiges,  and  order  the  prisoner  in- 
to the  custody  of  the  sheriff,  to  be  kept  fifteen  days, 


fQTyi.  i:ep.  II.  csg. 

(m)  Ibid.  61, 
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that  the  plaintiff  may  charge  him  in  execution  on  his     escape. 
original  judgment. (71) 

Whenever  a  prisoner  for  de'ht  is  admitted  to  the 
liberties  of  the  prison,  and  a  bond  with  surety  taken 
to  indemnify  the  sheriff,  the  least  inducement  given 
by  the  creditor  to  the  departure  of  the  prisoner  from 
the  liberties,  is  a  good  bar  to  an  action  on  the  bail- 
bond,  when  the  escape  is  assigned  in  breach.  (0) 

(H)Tyl.  Rep.  121,  127,  282. 
(o)  Ibid.  409. 


CHAP.  IV. 


OF  EXECUTION. 


I.  EXECUTION. 

EXECUTION,   according  to  lord  Coke,    is  the  execution. 
obtaining  actual  possession  of  any  thing  acquired  by 
judgment  of  law,    and  is  the  fruit,   effect,  and  end 
of  the  lawj(a)  and  is  the  putting  the  sentence  of 
the  law  in  force.fd) 

If  the  plaintiff  recover  in  an  action  real,  whereby 
■eizin  of  land  is  awarded  to  him,  the  writ  of  execu- 
tion is  an  habere  facias  sei%inam.     This  is  where  the  Hab  *"«••«- 

J  .  zinam. 

freehold  is  recovered ;  but  if  the  recovery  be  in  e- 
jectment,  in  which  the  party  is  restored  to  his  term 
of  which  he  was  ousted,  the  writ  of  execution  is  an 
habere  facias  possessionem.     These  writs  are  direct- Hab  fac-  p°$- 

•'  sionem. 

ed  to  the  sheriff  of  the  county,  commanding  him  to 
give  actual  possession  to  the  plaintiff  of  the  lands  or 
tenements  recovered ;  in  the  execution  of  which,  he 
may  take  with  him  the  power  of  the  county,  and  may 
break  open  doors  if  the  possession  be  not  quietly  de- 
livered.   iSutif  it  be  peaceably  yielded  up,  the  deli- 

(a)  Cok.  Lit.  154.  289. 

(b)  Bl.  Com.  III.  412. 
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num.  very  of  a  twig,  a  turf,  or  the  ring  of  the  door  in 
"^^^  the  name  of  seizin,  is  sufficient  execution  of  the 
writ.(c)  The  sheriff  may  not  only  break  open  the 
house  to  deliver  seizin  and  possession  to  the  deman- 
dant or  plaintiff,  hut  he  must  remove  all  persons 
from  the  house,  (d)  And  until  possession  be  com- 
pletely  given,  and  the  officers  withdrawn,  the  writ  is 
not  executed.(e) 

If  the  writ  direct  the  sheriff  to  deliver  seizin  of 
several  messuages  in  the  possession  of  the  same  per- 
son, it  is  sufficient  that  he  do  execution  in  one  in  the 
name  of  all,  without  going  to  each  particularly.  But 
where  the  houses,  &c.  recovered,  are  in  possession  of 
several,  it  is  not  sufficient  that  he  deliver  seizin  of 
one  in  the  name  of  all,  but  he  must  go  to  each  par- 
ticularly. And  if  a  recovery  be  of  rent  common, 
&c.  it  is  sufficient  that  the  sheriff  upon  the  land  de- 
livers seizin  of  the  rent  common,  &c.  by  parol,  for 
thereby  the  demandant  is  in  actual  possession.  And 
if  the  sheriff  offers  to  deliver  seizin,  and  shows  the 
parcels  in  to/iic/i,  it  is  sufficient,  though  the  deman- 
dant refuse  it,  for  his  entry  afterwards  is  lawful.(/) 

To  a  writ  of  habere  facias  seizinam,  the  sheriff 
may  not  return  that  another  is  tenant  of  the  land  by 
risftt,  for  the  sheriff  has  nothing  to  do  but  to  exe- 
cute the  \uit.Q,') 

If  a  man  recover  several  houses  in  an  assize,  and 
after  the  tenant  reverses  the  judgment  in  a  writ  of 
error,  and  a  writ  thereupon  issues  to  the  sheriff,  to 

(,)  HI.  Com.  III.  419.    V    91. 
(H)  lev:  I.  r.v 

Mod.  VI.  97.     Satfc.1.391.     Lev.  I.  145. 

•    mi   D      ill.  294.    Hoi.  1.  686.     Py.  273. 
(r)  Co.  VI 
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put  him  in  possession  of  those  houses,  though  the  te-  *^^£' 
nants  are  strangers  to  the  recovery,  and  ought  not  to 
be  ousted  without  a  scire  facias,  yet  if  the  sheriff 
execute  the  writ,  and  put  them  out  of  possession  by 
virtue  of  it,  he  is  no  disseizor,  for  he  acts  under  the 
authority  of  the  court,  which  he  is  sworn  to  obey.(fe) 

If  the  plaintiff  in  ejectment  declare  for  forty  acres, 
and  recover  only  thirty,  the  sheriff  may  deliver  to 
him  possession  of  two  or  three  acres  in  the  name  of 
all,  without  setting  them  out  by  metes  and  bounds, 
though  the  plaintiff  recovered  but  part  of  what  he 
supposed  in  possession  of  the  tenant.(t) 

Low  water  mark  is  a  description  of  the  boundary 
of  land  in  a  judgment  in  a  real  action  sufficient  to 
enable  the  sheriff  to  execute  such  judgment  by  an 
habere  facias  seizinam.Qj) 

If  damages  and  costs  are  given  in  an  action  for 
the  recovery  of  seizin,  or  possession  of  lands  or  tene- 
ments, the  writ  of  execution  is  so  framed,  that  the 
officer  may  levy  and  collect  such  damages  of  the 
defendant,  as  well  as  deliver  the  seizin  or  possession 
of  the  premises  recovered.(fe) 

In  other  actions,  where  the  judgment  is,  that  some- 
thing in  special  be  done  or  rendered  by  the  defendant 
in  order  to  compel  him  so  to  do,  and  to  see  the  judg- 
ment executed,  a  special  writ  of  execution  issues  to 
the  sheriff,  according  to  the  nature  of  the  case.  As 
upon  an  assize  of  nuisance,  where  one  part  of  the 
judgment,  is  that  the  nuisance  be  removed,  a  writ 

(h)  Bac.  Abr.  If.  353. 

(i)  Com.  Dig.  III.  294,  295. 

(»M.  T.  R.  III.  252. 

(/)St.  M,  201.    N.H.  81,82.     St.  V.  513.  impression  of  1798. 
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bxic.  t.om.  goes  to  the  sheriff,  to  abate  it  at  the  charge  of  the 
party,  which  like  writ  issues  even  in  case  of  an  in- 
dictment.    Upon  a  replevin,  the  writ  of  execution  is 

Retorno  ha  the  writ  de  retorno  habendo,  and  if  the  distress  b© 
eloigned,  the  defendant  has  a  capias  in  withernam. 
Hut  on  the  plaintiff's   tendering  the  damages,  and 

withernam,  submitting  to  a  fine,  the  process  in  withernam  is 
stayed.  In  detinue  aft  >r  judgment,  the  plaintiff  has 
a  distringas  to  compel  the  defendant  to  deliver  the 
Mods  by  repeated  distresses  of  his  chattels,  or  else 
a  scire  facias  against  a  third  person,  in  whose  hands 
they  happen  to  be,  to  show  cause  why  they  should 
not  he  delivered.  And  if  tlie  defendant  still  continue 
obstinate  (if  the  judgment  hath  been  by  default,  or 
on  demurrer,  the  sheriff  must  summon  an  inquest  to 
ascertain  the  value  of  the  goods,  and  the  plaintiff's 
damages,  which,  being  so  assessed,  or  by  the  verdict 
in  case  of  an  issue)  shall  be  levied  on  the  person  or 
goods  of  the  defendant.(Z) 

Executions  in  actions,  where  money  only  is  recov- 
ered, as  a  debt  or  damages,  (and  not  any  special 
chattel,)  are  of  five  sorts  :  either  against  the  body  of 
the  defendant,  or  against  his  goods  and  chattels,  or 
against  his  goods  and  body,  or  against  his  goods  and 
chattels  and  lands,  or  against  all  three,  his  goods, 
body,  and  lands. (m) 


(0  Rl.  Com.  III.  i\2,  41  J. 
(w)  Ibid.  413. 
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II.  AGAINST  THE  BODY,  OR  CA.  SA. 

The  first  species  of  execution  for  the  collection  J^^ 
ef  money  only,  is  a  capias  ad  satisfaciendum,  com- 
monly called  a  ca.  sa.  and  commands  the  sheriff 
to  take  the  body  of  the  debtor,  and  him  to  have  be- 
fore the  court  from  which  the  writ  issued,  on  a  day 
therein  named,  to   satisfy  the  planitiff's  demand.(n) 

..l         j.    j.        t>  tvt  Vide . St. Ne» ' 

This  form  of  execution  is  in  use  in  the  state  ol  JNew-  York>  It  393, 
York,  but  may  not  be  issued  against  heirs  nor  devisees, 
nor  against  executors,  administrators,  nor  any  other 
persons  whose  bodies  are  by  any  legal  means  exempt- 
ed from  imprisonment  on  execution. 

If  an  action  be  brought  against  afeme  sole,  and 
pending  the  suit  she  marries,  the  capias  shall  issue 
against  her  only,  and  not  against  her  husband.(o) 
When  a  man  is  once  taken  in  execution  on  this  writ, 
110  other  process  can  be  sued  out  against  his  lands 
or  goods;  unless  he  die  in  execution,  when  the 
plaintiff  may,  after  his  death,  sue  out  an  execution 
against  his  lands,  goods,  or  chattels.(p)  If  the  body 
of  a  debtor  be  taken  in  execution,  and  he  escape,  the 
officer  from  whom  he  made  his  escape,  is  liable  for 
the  whole  amount  of  the  execution. (f/)  But  courts 
will  always  make  a  construction  as  favorable  to  the 
officer  as  the  law  will  permit. (?•)  On  a  ca.  sa.  the 
officer  may  not  take  bail,  nor  can  he  return  that  the 
party  was  rescued ;  for  he  may  take  the  power  of 


(n)  Cok.  Lit.  QS9.     Bl.  Com.  III.  414,  415. 
(o)  Cro.  Jac.  3'23.     East.  IV.  5*21. 
(/.)  Bl.  Com.  111.414,  415. 
(</)  Dalt.  Sber.  149. 
(0  Ibid.  143. 
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c*.  sa.  the  county  to  his  aid  ;  and  if  he  return  a  rescue,  he  is 
liable  for  the  eseape,  though  the  plaintiff  may  have  a 
new  execution. (s)  As  soon  as  the  defendant  is  arrested 
on  this  writ,  he  is  in  execution  before  the  return  of 
it(t)  And  if  the  defendant  be  already  in  custo- 
dy on  mesne  process  or  execution,  and  another  ca- 
pias or  execution  be  delivered  to  the  sheriff,  so 
holding  him  in  custody,  he  is  in  custody  immediately 
upon  the  second  writ,  without  actual  arrest.(u) 
If  the  defendant  be  in  prison  for  a  crime,  he  may, 
by  leave  of  the  court,  be  charged  in  execution. (t?) 

If  the  officer  put  his  hand,  &c.  upon  the  party,  or 
only  touch  him,  saying  he  arrests  him,  it  is  suf- 
ficient; without  showing  the  warrant,  and  without 
saying  at  whose  suit  he  is  arrested,  if  he  does  not 
ask  it.  And  though  the  officer  have  the  writ  in  his 
pocket,  or  have  two  there,  and  do  not  say  on  which 
the  arrest  is  made  for,  he  shall  be  arrested  on  both.(ro) 
But  if  the  party  request  it,  the  officer  ought  to  show 
his  writ,  tell  at  whose  suit  it  issued,  and  for  what 
cause,  by  what  process,  and  in  what  court  return- 
see  title  "'-able;  otherwise  it  will  be  wrong.(a?)  Words  only 
do  not  constitute  an  arrcst.(//) 

After  an  arrest  made,  the  officer  may  justify  break- 
&»",  jng   open   the   defendant's   house   to  retake  him   if 

es<  aped.(z)     And  to  make  an  arrest  in  the  first  in- 
stance, he  may  break  the  house  of  a  stranger,  where 


(.0  Bae.   Abr.  H.35I.  Cro.  Car.  240. 
U    <    .in.  Dig.  III.  302.   Rol.  1.901. 
(u)  Co.  V.   89.  Com.  Dig.  III.  302. 
(i)  Com.  Dig.  III.  302. 
( <■)  (  ro.  Jac  4S3.486.     Salk.  I.  79. 

(>)  Co.  VI.  i Sv. 
(y)  >alk.  I.  19. 
(tJCom.  D.g.  111.303.  Salk.   I.  T?. 
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the  defendant  is  secreted  :  but  he  must  be  certain  the  «Jj  **• 
defendant  is  there,  and  ought  first  to  make  demand 
of  entrance,  for  if  he  break  the  house  of  a  stranger, 
and  the  defendant  be  not  within,  he  may  lawfully  b© 
resisted,  and  will  be  liable  in  an  action  in  favour  of 
the  owner  ortenant.(a) 

If  a  man,  taken  upon  execution  for  money  only* 
satisfy  the  debt,  the  officer  must  discharge  him* 
And  if  before  an  arrest  made  the  defendant  pays  the 
debt  to  the  officer  holding  the  execution,  he  may  not 
afterwards  make  an  arrest.(6)  Nor  if  served  with  a 
writ  of  supevcedeas,  or  such  process  has  been  deliv- 
ered to  him  •  but  if  a  supcrcedeas  be  delivered  to  an 
officer,  he  may  detain  the  party  a  reasonable  time  to 
be  informed  of  the  import  of  it.(c) 

If  A.  arrested  on  an  execution  in  favour  of  B.  pays 
the  money  to  the  officer,  he  cannot  apply  that  money 
to  an  execution  against  B.  in  favour  of  A.  but  must 
pay  it  ever  to  B.(rf)  If  a  defendant  has  been  once  taken 
in  execution,  and  afterwards  discharged  by  consent 
of  the  plaintiff,  he  can  never  be  taken  again  by 
virtue  of  an  execution  issued  on  the  same  judgment, 
nor  can  debt  on  judgment  be  maintained;  but  if  the 
defendant  were  discharged  on  a  special  agreement 
between  the  parties,  an  aetion  on  the  ease  may  be 
maintained  on  such  agreement.(e) 

If  the  plaintiff  consent  to  discharge  one  of  several 
defendants  taken  on  a  joint  execution,    he   cannot 


{a)  Com.  Dig.  III.  303. 

(4)  Cro.  Eliz.  404. 

(r)  Com.  Dig.  III.  303,  304. 

(rf)  Barns.   214.     Cranch.   I.  154, 

(<•)  Burr,  IV.  248*. 
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afterwards  retake  him  nor  take  any  one  of  the  other*. 
And  a  separate  execution  against  one  defendant,  on  a 
judgment  against  two,  eannotbe  supported,  (jfj  Nor 
ean  an  exec ui ion  be  taken  out  against  the  goods  and 
chattels  of  a  defendant,  whose  body  has  been  once 
taken  in  execution  on  the  same  judgment  and  dis- 
charged.^) Nor  may  a  defendant  be  taken  twice 
on  the  same  judgment,  though  discharged  the  first 
time  on  an  express  agreement  that  he  should  be 
liable  to  be  taken  in  execution  again,  if  he  should 
not  fulfil  the  terms  which  were  agreed  upon  between 
the  parties,  as  the  ground  of  his  discharge.(h) 

If  it  appear  that  a  ca.  sa.  has  been  sued  out  by 
the  plaint  ill'  against  the  original  defendant,  and  left 
at  the  sheriff's  office  with  direction  to  return  noil  est 
inventus,  though  the  defendant  was  then  actually  in 
the  custody  of  the  sheriff,  in  the  prison  of  L.  and 
such  return  were  made  by  the  sheriff,  and  an  action 
brought  against  the  bail,  judgment  entered  up,  exe- 
cu<ion  issued  out,  and  the  money  levied,  the  court 
will  set  the  return  aside,  together  with  all  subsequent 
proceedings  against  the  bail,  and  order  the  money 
levied  under  the  execution  to  be  returned  to  him.(i) 

In  the  state  of  New-York :  If  the  defendant  has 
been  surrendered  in  exoneration  of  his  bail,  final 
judgment  obtained  against  him,  and  after  three 
months  elapsed,  on  regular  notice  to  the  plaintiff 
N  superceded  for  want  of  being  charged  in  execu- 
tion in  due  time  ;  the  plaintiff  has  elected  to  relin- 
quish the  person  of  his  debtor,  who  having  once  been 
actually  superceded,  must  continue  so,  and  can  never 


(/)  Term.  Rep    VI. 585. 
(g)  Ibid.  VII.  420. 
(h)  Bait,  II.  'JV8. 
(/)  Bos.  ct  Pul.   IV.  251. 
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be  taken  on  an  execution  against  his  body,  issued  on    ^^j 
the  judgment,    in    the    suit  on   which  he   was    in 
custody.(a) 

In  the  state  of  Connecticut:  A  justice  of  the  Connecticut. 
peace  may  issue  his  execution  throughout  the  state, 
if  he  finds  it  necessary  to  give  it  effect.  Should  it 
appear  that  an  execution  was  directed  to  a  distant 
officer,  merely  to  vex  and  oppress  the  debtor,  it 
might  subject  the  authority  who  issued  it  to  damages: 
but  the  officer  is  bound  by  his  precept.  Unless  it  be 
void  on  the  face  of  it,  he  cannot  look  into  the  cir- 
cumstances which  induced  the  direction. (6) 

An  execution  returnable  according  to  law,  runs  to 
the  next  court  which  is  to  commence  at  the  distance 
of  sixty  days  or  more  from  the  date  of  the  execution. 
The  case  was  thus: — An  execution  issued  on  a  judg- 
ment of  the  county  court,    dated  the   4th   day  of 
October,    1782,    and   returnable  according   to   laiv. 
The  next  county  court  held  in  the  same  county,  after 
the  date  of  the  execution,  commenced  its  session  on 
the    fourth  Tuesday   of  November,  1782.     On  the 
11th  day  of  December,  1782,  the  officer  levied  said 
execution  on  a  quantity  of  salt,  the  property  of  the 
debtor:    and  delivered   the  same  to   one  H.  at  his 
store,  to  keep  and  redeliver  to  the  officer  at  the  end 
of  twenty  days,  which  said  H.  promised  to  do,  but 
never  did.     The  officer  thereupon  brought  his  action 
of  assumpsit  against  said  H.   who   defended  on  the 
ground,  that  the  officer  acquired  no  right  to  the  said 
salt  by  virtue  of  his  said  seizure  :  because  the  return 
day  of  the  execution,  as  the   defendant  contended. 


(«)  N.  Y.  T.  R.    I.  5U>, 
(6)  Kirl>.   180. 
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c  s*.     wis  pMti  when  the  seizure  took  place,  unci  the  exe- 
cution of  no  force. 

By  the  court After  the  return  day  of  an  exe- 
cution is  expired,  an  officer  has  no  authority  to  levy 
under  it;  but  the  statute  requires  that  executions  be 
made  returnable  within  sixty  days,  or  to  the  next 
court,  in  case  sixty  days  are  remaining  between  the 
dat.  of  the  execution  and  the  next  court.  And  when 
an  execution  is  made  returnable  according  io  luw,  and. 
there  are  not  so  many  as  sixty  days  to  the  court  next 
to  be  holden,  such  execution  is,  by  construction  of 
law,  returnable  to  the  court  holden  next  after  the 
expiration  of  sixty  days  from  the  date  of  such  exe- 
cuiion.  which  in  this  ease  was  in  June,  17SS;  and 
the  lv\\  good.(c) 

If  an  officer  arrest  the  body  of  a  debtor  on  cxe« 
cut  ion,  and  at  his  request,  and  on  his  promise  to 
return  upon  a  particular  day,  within  the  life  of  the 
execution,  permit  such  debtor  to  go  home  to  his 
family;  and  afterwards  such  officer  retake  his  pri- 
soner, and  commit  him  to  gaol  on  the  same  execution, 
sueh  prisoner  cannot  maintain  an  action  of  false 
imprisonment  against  the  officer.(rf)  Such  has  been 
the  <!ei -i>ion,  but  it  is  safer  for  the  officer,  notwith- 
standing, to  omit  taking  the  body  until  he  has  de- 
termined to  commit  him  without  delay,  than  to  haz- 
ard a  renewal  of  the  question. 

Hut  if  an  officer,  for  want  of  money,  goods,  or 
ehaffrU  of  the  debtor,  take  his  body  in  execution, 
and  immediately  after  the  arrest,  such  debtor  tender 


(r)    Hoof,    I.     101. 

(</)  Ibid.  II.  1J5. 
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to  the  oflicer  sufficient  personal  estate  belonging  to  »  SA 
the  debtor,  to  satisfy  the  execution  and  the  officer'* 
fees  thereon,  he  must  release  the  body  and  take  sueh 
estate;  and  if  he  refuse  to  do  it,  and  commit  the 
debtor  to  gaol,  such  officer  is  a  trespasser,  and  liable 
to  an  action  of  false  imprisonment.  If  the  estate 
taken  on  the  release  of  the  body  prove  to  be  insuffi- 
cient to  satisfy  the  execution,  (though  when  taken, 
apparently  enough)  the  officer  may,  for  the  residue, 
take  further  estate  if  to  be  found  ;  and  if  not,  may 
again  take  the  body  in  execution  :  for  his  release  of 
the  body  Mas  lawful,  and  no  voluntary  escape,  which 
precludes  a  retaking.(e) 

If  an  officer  who  holds  an  execution  for  service, 
has  an  opportunity  to  take  the  goods  of  the  debtor, 
upon  the  execution,  and  neglects  to  do  it,  he  is  liable 
to  the  creditor  for  the  negleet ;  and  if,  having  had 
such  opportunity  for  executing  his  writ,  he  is  after- 
wards prevented  by  any  act  of  the  defendant,  or  any 
lawful  impediment  not  existing  when  he  had  such 
opportunity  of  levying  such  execution,  and  he 
returns  a  non  est  inventus,  or  that  lie  could  find  no 
gooils  whereon  to  levy,  &c.  he  is  liable  for  a  false 
return,  ffj 

In  the  state  of  Vermont :  In  all  civil  cases  M'here 
there  has  been  a  commitment  upon  mesne  process, 
the  creditor  must  be  prepared  to  charge  the  debtor 
in  execution  within  fifteen  days  after  the  rendering 
final  judgment  against  him,  or  he  Avill  lose  his  lien 
upon  the  sheriff  as  keeper  of  the  gaol,  whether  the 
debtor  be  de facto  a  prisoner  at  the  term  at  which 


(0  Root,  I.  120.     Kirb.  180. 
(/)  Day,  I.   128. 
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ca.  5a.      final  judgment  be  rendered  or  not.     If  the  debtor  has 
v-*"v"*">    been  legally  committed,  and  not  legally  discharged, 
he  is  in  contemplation  of  law  in  the  sheriff's  custody 
within  the  prison. (jg) 


(g)TyI.Rep.H.283. 
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III.  AGAINST  GOODS  AND  CHATTELS,  OR 
FIERI  FACIAS. 

EXECUTION  against  the  goods  and  chattels  of 
the  defendant,  is  called  a  fieri  facias,  and  by  abbre- 
viation, a  f.  fa.  from  words  in  it  formerly,  when 
judicial  proceedings  were  in  Latin,  wherein  the  sheriff 
is  commanded,  that  of  the  goods  and  chattels  of  the 
defendant,  he  cause  to  be  made  the  sum  or  debt 
recovered.  This  execution  is  issued  in  cases  where, 
by  the  general  principles  of  law  or  some  special 
circumstances,  the  body  of  the  defendant  is  not 
liable  to  imprisonment  on  execution,  nor  are  the 
lands  of  the  defendant  liable  to  extent. (a)  In  exe- 
cuting this  writ,  the  officer  may  not  break  open  the 
outer  door  of  the  defendant's  house  ;  but  if  his  goods 
and  chattels  are  secreted  in  another's  house,  the 
officer,  after  a  demand  of  admission,  stating  the 
cause,  and  a  refusal,  may  break  the  house  where  the 
goods,  &c.  are  deposited,  by  night  or  day. (6)  And 
if  he  enter  peaceably  the  defendant's  house,  the 
outer  door  being  open,  he  may  break  inner  doors, 
chests,  and  trunks,  to  come  at  the  goods.(c)  But  the 
officer  may  not  even  raise  the  latch  of  the  defendant's 
outer  door  ,•  nor,  if  a  little  opened,  thrust  in  with 
violence.(d) 

To  execute  this  writ,  the  officer  may  take  and  sell 
the  goods  and  chattels,  including  terms  for  years, 
and  annuities,  till  he  has  raised  enough  to  satisfy  the 


(a)  Bl.  Com.  III.  407.     St.  M.  N.  H.  R.  I.  pott. 

(b)  Co.  V.  93. 

(c)  Ibid.  92.     Cro.  Eliz.  909. 
(rf)  Com.  Dig.  299. 
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n.  ta.  judgment  and  costs,(f)  first  paying  to  the  landlord 
of  the  premises,  whereon  the  goods  are  found,  the 
arrears  of  rent  then  due,  not  exceeding  one  yem.ffj 
He  may  cut  down  and  sell  corn  growing  on  the  land, 
and  may  remove  and  sell  utensils  of  trade  erected 
by  the  defendant,  though  fixed  to  the  land  ;  such  as 
coppers,  fats,  tables,  partitions,  and  the  like:  but 
hearths,  chimney-pieces,  put  up  by  the  defendant 
for  the  use  of  the  house,  and  not  for  trade,  may  not 
be  taken  in  execution.  Nor  may  doors,  nor  windows, 
nor  fruit  or  other  trees,  nor  the  fruit  on  them,  nor 
common  grass.  Qr ) 

The  officer  may  not  take  goods  deposited  in  pledge, 
or  pawned;  nor  articles  demised,  or  let  to  another ; 
nor  goods  taken  and  in  custody  on  a  former  execu- 
tion,(/i)  unless  in  the  custody  of  the  same  officerj(i) 
or  unless  the  officer  who  first  took  the  goods  returned 
that  he  found  none,  (j J 

If  there  are  joint  partners,  and  execution  issue 
against  one,  the  partnership  goods  may  all  be  taken, 
but  the  officer  must  sell  only  the  defendant's  share, 
and  the  purchaser  will  be  tenant  in  common  with 
the  other  partner.(fe)  But  where  the  officer,  having 
seized,  and  sold  the  whole  of  the  partnership  effects 
on  execution  against  one,  it  was  held  to  be  the 
officer's  duty  to  pay  over  to  the  other  partner  a  part 
of  the  avails  proportioned  to  his  share  in  the  part- 
nership effects.(f) 


(e)  Co.   III.   12.  VIII.   171.  IV.  74.     Cio.  Jac.  79. 
(/)  Bl.  Com.    III.  417.     St.  N.  Y.  I. 

(l)  Co.   III.   10      Salk.   I.  368.     Com.  Dig.  HI.  299.     Bos.  k  Pu!. 
III.    181.      Kast    VI.   604. 
(A)  Com.  Dig.lll  .  '199.     Sliow.   173.     Mod.  111.  236. 
(i)  M.    T.   K.    V.    273,274. 
(y')Coui.  Dig.   III.  2y9.     Ver.  II.  23*. 
(k)  Salk.    1.   398. 
(0  Doug.  650. 
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If  an  execution  issue  upon  a  judgment  against  a 
corporation,  the  officer  cannot  take  the  goods  of  a 
member,  of  which  he  has  in  his  natural  capacity, 
hut  the  goods  of  the  corporation  only.(m)  Nor  can 
an  officer  take  any  thing  in  execution  which  he  can- 
not sell,  such  as  deeds,  bonds,  writings,  notes  of 
hand,  bank  notes,  nor  any  chose  in  action ;  they  are 
of  no  intrinsic  value,  nor  can  he  give  any  title  to 
them  by  the  forms  of  a  sale.(n)  But  specie,  gold 
and  silver  coin,  may  be  taken  in  execution,  and 
endorsed  at  its  statute  value. (o) 

The  officer  may  not  take  several  chattels  where 
one  is  sufficient  for  the  debt  and  costs.  Nor  may  he 
detain  the  chattels  taken,  till  the  money  be  levied, 
and  the  charges  of  keeping  them  be  paid  for;  though 
he  may  make  sale,  and  the  keeping  is  a  favour  to  the 
defendant,  yet  this  must  be  by  agreement,  and  not 
by  detainer  till  satisfaction,  (p) 

"When  an  officer  has  taken  goods  in  execution,  he 
may  sell  them,  though  his  office  be  determined  be- 
fore the  sale.(g)  In  the  sale  of  a  term  for  year* 
on  execution,  if  the  officer  mistake  the  date  of  the 
term,  and  the  bill  of  sale  contain  general  words, 
such  as,  "  all  the  defendant's  interest,"  etc.  it  is 
sufficient ;  but  if  there  be  no  such  general  words, 
the  sale  will  be  void.(r)  A  sale  by  the  sheriff  con- 
tinues good,  though  the  judgment  be  afterwards  re- 
versed :  for  the  money  only  shall  be  restored  if  th© 
sale  was  to  a  stranger ;  otherwise  of  a  term,  to  the 
plaintifF.(s) 

(m)  Com.  Dig.   III.    299. 

(n)  Cases  Temp,  lord  Hardwicke,  II.  53.  S.  C.  C. 

(o)  Cranch,   I.  134. 

(p)  Com.  Dig.    III.  300. 

(?)  Mod.  VI.  295,   299. 

(r)  Co.    IV.  7*. 

6)  Ibid.  V.  90.     Cro.  Jac.  246.     YcL  1M. 
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f.   fa.  Though  nfi.fa.  bind*  the  goods  as  against  the 

N-^r^'  defendant,  yet  the  property  remains  in  him  until  ex- 
ecution executed ;  and  for  that  reason,  execution 
and  sale  under  a  subsequent  writ  delivered  to  the 
sheriff  will  vest  a  title  in  the  purchaser;  and  the 
plaintiff  in  the  first  execution  is  left  to  his  remedy 
again*  (lie  sheriff,  unless  it  were  the  fault  or  lach 
of  such  plaintiff,  which  occasioned  the  non execution 
of  his  writ. (7) 

If  uJL  fa.  issue  against  one  of  several  partners, 
the  court  will  not,  at  the  request  of  the  partnership 
creditors,  give  the  sheriff  time  to  return  the  writ, 
until  an  account  can  be  taken  of  the  several  claims 
upon  the  partnership  property.  And  the  safest 
line  of  conduct  for  the  sheriff  to  pursue,  is  to  put 
some  person  in  possession  of  the  defendant's  share 
as  vendee,  leaving  him  and  the  parties  interested  to 
eenteel  the  matter  in  equity,  where  a  bill  may  be 
filed,  stating  that  he  has  taken  possession  of  the 
property  ;  and  praying,  that  it  may  not  be  disposed 
of  until  all  the  claims  are  arranged.(w) 

Wkwi  jrow-  In  the  itate  of  New-York  :  Wheat  or  corn  growing, 
il  ■  ( -hat  (el,  and  maybe  taken  on  execution.  The  case 

%/LJk.  was:  YY.  II.  on  the  9th  of  December,  1805,  recovered 

a  jadgBH •"(  against  R.  II.  and  execution  on  the  judg- 
iii.  hi  mM  taken  out,  returnable  in  February,  180G; 
•.mil  delivered  the  L9tfa  of  December  1805,  to  the  de- 
fendant, iheriff  of  Chenango  county,  (which  at  that 
time  comprehended  the  place  where,  &0.  and  which. 
before  August,  1806,  was  included  in  Madison 
eountj  :>  and  i'i  the  lame  month  of  December,  the 
defend aatj  by  rirtuc  of  said  execution,  seized  the 
wheal    in   qoeitioni   then  growing  on  the  ground* 

(0  EMt,    IV.   5'2:1. 

(-/)  hot,  M  Pol,  111.  -288. 
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And  in  the  month  of  August,  1806,  the  proper  time  J^j 
for  harvesting  the  wheat,  by  virtue  of  his  seizure  so 
made,  cut,  carried  away,  and  sold  the  wheat  on  said 
execution.  On  the  16th  of  August,  1806,  an  exe- 
cution issued,  at  the  suit  of  B.  W.  and  S.  G.  W, 
against  the  said  R.  H.  tested  on  the  11th  August, 
1806,  returnable  the  second  monday  of  November 
thereafter,  directed  to  the  sheriff  of  Madison  county, 
the  plaintiff  in  this  suit ;  who  on  the  16th,  of  said 
August,  went  into  the  same  field  of  wheat,  and  made 
a  personal  levy,  and  took  account  of  it,  while  W. 
II.  and  others,  under  the  direction  of  the  sheriff  of 
Chenango  county,  the  defendant  were  gathering  the 
wheat.  After  the  defendant  had  sold  the  wheat  as 
aforesaid,  the  plaintiff  brought  his  action  of  trover, 
for  the  same. 

The  question  was — "Was  the  seizure  and  sale  by 
the  sheriff  of  Chenango,  the  defendant,  good  ? 

By  the  court The  wheat  growing  on  the  ground 

was  a  chattel,  and  as  such,  subject  to  be  taken  in 
execution.  The  defendant,  when  he  levied,  took  all 
the  possession  which  the  subject  matter  would  per- 
mit ;  and  it  was  sold  as  soon  as  it  was  fit  to  be  reap- 
ed. The  nature  of  the  property  accounts  for  the 
delay,  and  destroys  the  presumption  of  fraud,  which 
might  otherwise  exist.  The  sheriff  might  perhaps 
have  sold  the  wheat  while  growing,  and  the  pur- 
chaser would  then  have  been  entitled  to  enter  for 
the  purpose  of  cutting  and  carrying  it  away.  But. 
such  a  sale  would  probably  have  been  very  unfavour- 
able, as  the  certainty  and  value  of  the  crop  could 
not  be  ascertained  :  the  defendant  has  made  out  his 
justification,  and  a  non  suit  must  be  entered. (a) 

(a)  Johns.  Rep.  II.  418.     Salk.  I.  368.     Co.   III.   11.     Com.  Dig. 
III.  298. 
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If  the  levy  and  sale  be  made  by  a  sheriff,  after 
the  execution  in  his  hands  is  returnable,  he  acts 
without  authority,  and  is  liable  to  an  action  of  tres- 
pass to  respond  damages  to  the  defendant.  For  after 
the  return  d;iy  of  a  Jieri  facias,  the  power  of  the 
sheriff  under  it,  is  gone.  The  latest  period  which 
the  law  allows  for  the  service  of  an  execution,  is  the 
return  day. (b) 

A  resulting  trust,  or  residuary  interest,  remaining 
to  the  assignor  after  the  purposes  of  the  assignment 
for  the  payment  of  debts,  are  satisfied,  is  not  such 
an  interest  as  can  be  taken  and  sold  upon  an  execution. 
Sich  residuary  interest,  necessarily  arises  in  every 
case  where  property  is  assigned  in  trust  to  pay  debts, 
or  to  satisfy  other  specified  objects ;  but  it  is  not 
subject  to  execution  issued  against  the  assignor.(c) 

A  sale  under  an  execution  issued  on  a  judgment 
rendered  by  a  justice's  court,  may  be  adjourned  at 
the  discretion  of  the  officer;  and  the  completion  of 
the  sale  at  a  different  time  and  place  will  be  valid, 
if  there  be  no  fraud  or  abuse.  The  case  was  an  ac- 
tion of  trespass  against  a  constable,  who  by  virtue 
of  an  execution  against  the  defendants  therein  named, 
took  certain  blacksmith's  tools,  which  were  adver- 
tised for  sale  at  auction;  and  after  two  bids  were 
made,  one  of  the  bidders,  who  had  bid  twelve  dollars, 
refused  to  bid  more  until  he  should  see  the  tools. 
The  debtors  objected  to  adjourning  to  a  different 
place,  but  (lie  constable  adjourned  to  the  black- 
smith's shop,  where  the  tools  were,  at  the  distance 
of  more  tban  a  mile  from  the  place  where  the  auc- 


(4)  John*.    R*p.  IV    446.     N.  Y.  T.  R.  243.     Salk  I.  321.    Cr*. 
.)*,-.  .'.(Li,  MC>.      Day    III.  I. 
(>)  Jubi.B.   Kcp.  V.  J3.".. 
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tion   commenced,   and  there   sold  the  tools  to  the 
highest  bidder  for  twenty  four  dollars. 

By  the  court— The  adjournment  of  the  sale  to  a 
different  place,  was  a  matter  of  discretion  with  the 
constable  ;  and  the  question  must  always  be,  whether 
this  discretion  has  been  abused.  There  is  no  charge 
of  fraud  in  the  present  case,  and  the  constable  could 
not  therefore  be  liable  as  a  trespasser,  (fj 

In  the  state  of  Massachusetts :  If  a  sheriff  sell 
goods  upon  an  execution  without  legally  advertising 
the  sale,  and  return  that  he  advertised  and  sold  them 
according  to  law,  he  is  liable  to  an  action  on  the  case 
for  a  false  return  ,•  but  the  debtor  in  the  execution 
cannot  maintain  trover  for  the  goods. (g) 

If  an  officer  seize  goods  on  an  execution,  he  must 
sell  them  at  the  expiration  of  four  days  from  the 
seizure ;  and  must  duly  advertise  such  sale  forty 
eight  hours  before  it  takes  place.  And  if  he  neg- 
lect to  make  such  sale,  or  to  advertise  as  the  law 
directs  within  the  time  limited,  another  creditor 
may  seize  the  same  goods  in  execution,  and  cause 
them  to  be  sold  for  his  benefit.(/i) 

"When  goods  sufficient  to  satisfy  the  judgment  are 
seized  on  an  execution,  the  debtor  is  discharged. 
Even  if  the  sheriff  waste  the  goods,  or  misapply  the 
money  arising  from  the  sale,  or  do  not  return  the 
execution.  For  by  a  lawful  seizure,  the  debtor  has 
lost  his  property  in  the  goods,  (i) 


(/)  Johns.  Rep.  345. 
(e)M.T.  It.  111.487. 
(A)  Ibid.  V.  399. 
(/)  Ibid.  IV.  403. 
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n.  *a.  Money  may  be  taken  in  execution,  if  in  the  pos- 
session of  the  defendant.  But  if  an  officer  collect 
money  on  an  execution  in  his  hands  in  favour  of  A. 
against  B.  and  has  another  execution  in  his  hands, 
in  favour  of  C.  against  A.  the  officer  may  not  levy 
C's  execution  on  the  money  so  collected  of  B.  until 
it  is  paid  over  to  A.  and  in  his  actual  possession,  fjj 

If  a  deputy  sheriff  have  in  his  hands  an  execution 
in  favour  of  C.  and  D.  against  M.  and  J.  and  while 
holding  such  execution,  and  before  serving  it,  he  is 
summoned  in  an  action  of  foreign  attachment,  as 
trustee  to  C.  and  D. ;  and  after  being  so  summoned, 
he  levies  the  debt  of  M.  and  J.  he  may  pay  the  money 
over  to  C.  and  D.  or  their  attorney,  the  service  of 
such  summons  upon  him  as  trustee  to  C.  and  D. 
notwithstanding.  For  the  officer  is  not,  under  such 
circumstances,  within  the  statute  authorizing  the 
action  of  foreign  attachment,  trustee  to  C.  and  D. 
Nor  has  he,  by  holding  such  execution,  any  of  their 
goods,  effects,  or  credits,  in  his  hands  at  the  time 
of  serving  the  summons.  Nor  is  he  any  debtor  of 
theirs,  having  no  property  in  the  execution.  While 
in  force,  it  cannot  be  liable  to  satisfy  the  judgment 
upon  the  foreign  attachment,  for  it  cannot  be  taken  and 
sold  on  execution.  Neither  can  C.  and  D's  execution 
Mand  bound  in  the  officer's  hands  for  that  purpose. 
For  C.  and  D.  may  at  any  time  before  it  is  served, 
release  the  execution  ;  which,  after  notice  to  the 
officer,  will  defeat  all  his  authority  to  serve  it,  and 
thereby  v>  holly  discharge  M.  and  J.(fe) 

Nor  is  a  deputy  sheriff,  who  has  collected  money 
on  an   execution  in  his  hands   not  yet  returnable. 


O)  Cranch.   I.    117—136. 
{h)  M.T.  R.  11.  91. 
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liable  in  an  action  of  foreign  attachment,  as  a  trustee  *>•  FA- 
to  the  creditor  in  such  execution.  "When  an  officer 
receives  money  upon  an  execution,  the  law  pre- 
scribes his  duty  in  relation  to  it.  He  is  not  bound  to 
pay  it  over  to  the  creditor  until  the  return  day  of  the 
execution.  From  his  receipt  of  it,  until  that  day, 
it  is  not  the  creditor's  money,  but  is  in  the  custody 
of  the  law,  and  is  not  liable  to  be  arrested  in  the 
hands  of  the  officer.  The  money  collected  on  exe- 
cution by  an  officer,  is  not,  while  in  his  hands,  the 
property  of  the  creditor,  and  of  course  cannot  be 
cither  his  goods,  effects,  or  credits.  And  if  the 
officer  has  not  in  his  hands  any  goods,  effects,  or  credits 
of  the  creditor  in  execution,  he  certainly  cannot  be 
his  trustee.(f) 

Nor  is  such  deputy  sheriff  liable,  as  a  trustee,  to  a 
judgment  creditor,  on  account  of  money  collected  on 
an  execution  in  his  favour,  until  after  demand  shall 
have  been  made  upon  such  officer,  by  such  judgment 
creditor,  for  the  money  so  collected  on  his  execution. 
The  money  not  belonging  to  the  creditor  in  the 
execution  until  actually  paid  over  to  him,  and  no 
indebtedness  arising  from  its  detention  until  such 
demand  made.(wi) 

In  the  state  of  Connecticut :  If  an  execution  be 
prayed  out  after  the  death  of  the  plaintiff,  and 
committed  to  an  officer  to  collect,  he  may  receive 
the  money  thereon,  and  indorse  the  execution  satis- 
tied  ;  and  the  administrator  is  thereby  barred  of  his 
acire  facias.(?i) 


WM.  T.  F,  III.  289. 

(«)  Ibid.  V.  319.     Cranch.  1.  117.  S.  C.  U.  S. 

{n)  Root.  I,  ["92. 

vOL.   I,  28 


210  SHERIFF,  CORONER  k  CONSTABLE. 

n.  fa.  Money  of  a  debtor  may  be  levied  upon,  and  taken 

v"*~<r^  by  an  officer,  to  satisfy  an  execution. (o)  But  it 
must  be  money  in  possession  of  the  debtor ;  for  mo- 
ney received  by  an  officer,  of  B.  and  indorsed  on  an 
execution  against  him,  in  favour  of  A,  cannot,  by 
such  officer,  be  levied  upon,  and  taken  to  satisfy  an 
execution  in  his  hands  against  A ;  for  it  is  not  the 
money  of  A.  until  paid  over  to  him.(p) 

A  writ  of  error  allowed  and  signed,  is  not  before 
service  a  supemtdeas  of  execution.  Nor  will  the 
service  of  a  writ  of  error,  after  seizure  of  goods, 
prevent  the  officer  from  compleating  execution  thus 
begun.  And  if  the  goods  thus  seized,  have  been 
delivered  to  a  third  person  at  his  request,  and  on 
his  promise  to  redeliver  them  to  the  officer  at  the 
sign  post,  on  the  day  on  which,  by  law,  they  must 
be  sold ;  and  a  writ  of  error  to  reverse  the  judg- 
ment on  which  the  execution  issued,  is  after  such 
seizure  and  delivery  to  a  third  person,  and  before 
the  day  appointed  for  the  sale  of  such  goods,  served 
on  the  creditor  on  such  execution,  and  a  copy  of 
such  writ  of  error  left  with  the  officer  holding  such 
execution,  it  will  not  suspend  his  right  to  compleat 
the  sale  of  such  goods,  and  the  levy  of  such  execu- 
tion. And  if  (he  third  person  shall  not,  on  the  day 
appointed  for  the  sale  of  such  goods,  redeliver  them 
according  to  his  promise  :  and  afterwards,  on  the 
bearing  of  the  writ  of  error,  the  original  judgment 
he  reversed,  sui  li  reversal  will  be  no  bar  to  an  action 
to  be  brought  by  (he  officer  against  the  third  per- 
son, on  his  promise  to  redeliver  the  goods.  But  if 
he  Iris  restored  them  to  the  original  owner  before 
'-mh   action  brought,  the  rule  of  damages  will  be 

(o)    Root.    I.    1  Iti 

(/.)  Ibid. I.   47.     Crancli.    III.  317.- 
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the  amount  of  the  officer's  fees  on  the  execution      rl- FA- 

If  judgment  be  entered  in  favour  of  the  plaintiff, 
in  an  action  by  foreign  attachment,  he  must  take 
out  execution  ;  and  demand  thereon  must  be  made 
of  the  garnishee,  by  a  proper  officer  within  sixty 
days  after  the  rendering  final  judgment  in  the  action, 
or  the  attachment  will  be  dissolved.(r) 

In  the  state  of  Vermont :  If  an  officer  holds  at 
the  same  time,  an  execution  in  favour  of  A.  against 
B.  and  another  execution  in  favour  of  B.  against 
A.  he  may  offset  one  execution  against  the  other, 
and  indorse  the  amount  of  the  less  on  the  greater, 
and  return  the  less  satisfied  by  such  offset.(s) 

(q)  Day,  II.  370. 

(>)  Root,  II.  238,  224. 

(s)  Tyler's  Rep.  I.  28< 
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IV.    AGAINST  THE  BODY,  GOODS  AND 
CHATTELS. 


t-.»oBY,oooDs  A  THIRD  species  of  execution  runs  against  the 
body,  goods,  and  chattels,  of  the  defendant,  and 
may  not  be  executed  on  real  estate.  If  goods  and 
chattels  sufficient  can  be  found  by  the  officer  within 
the  limits  of  his  jurisdiction,  he  may  not  take  the 
body  of  the  defendant :  but  for  want  of  such  goods 
and  chattels,  and  in  case  the  execution  be  not  other- 
vise  satisfied,  his  body  may  be  arrested  and  com- 
mitted to  prison  until  satisfaction  be  made. (a)  This 
form  of  execution  issues  in  the  states  of  New- York, 
Massachusetts,  and  New-Hampshire,  on  judgments 
rendered  by  justices  of  the  peace  only:  and  in 
the  state  of  Rhode-Island,  also  on  judgments  of  su- 
perior courts. 


(a)  St.  N.   Y.      } 

Ibid.  M.  f  ,T-  ,  ,.  ,  lr 
lbid.N.H.  f^eVW.  II, 
Ibid.  R.  I.    ) 


> 
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AGAINST  GOODS,  CHATTELS,  AND 
LANDS. 


A  FOURTH  species  of  execution  issues  against  v.  good*, 
the  goods,  chattels,  and  lands  of  the  defendant,  and  LANDS' 
the  body  of  the  defendant  can  in  no  case  be  taken  ^~>~*-' 
upon  it.  If  there  be  goods  or  chattels  sufficient  to 
satisfy  the  execution  within  the  officer's  jurisdiction, 
he  may  not,  in  New-York,  Connecticut,  Vermont, 
or  Rhode-Island,  take  the  lands  of  the  defendant; 
but  for  want  of  such  goods  and  chattels,  the  defend- 
ant's lands  may,  by  virtue  of  such  execution,  be 
taken;  and  in  Massachusetts  and  New-Hampshire, 
the  creditor  may,  at  his  election,  take  either  goods 
and  chattels,  or  lands.  In  the  states  of  New-York 
and  Rhode-Island,  lands  and  tenements  taken  on 
execution,  may  be  sold  at  vendue  to  raise  the  money 
due  on  such  execution.  But  in  the  states  of  Massa- 
chusetts, Connecticut,  New-Hampshire,  and  Ver- 
mont, must  be  extended  according  to  their  true  and 
just  value,  in  satisfaction  of  such  execution,  and  bo 
set  off  by  metes  and  bounds,  or  otherwise  designated 
with  as  much  precision  as  the  nature  of  the  estate 
will  admit  of.  But  if  it  cannot  be  divided  nor  des- 
cribed in  such  manner,  in  Massachusetts,  New- 
Hampshire,  and  Vermont,  the  execution  may  be 
extended  on  the  rents,  issues,  and  profits  thereof,  to 
be  received  by  the  plaintiff  till  his  execution  be 
satisfied,  or  the  estate  be  redeemed  by  the  defendant; 
excepting  that  an  equity  of  redemption  in  Massachu- 
setts must  be  sold  at  vendue.  This  form  of  execu- 
tion issues  in  the  states  of  New-Hampshire,  Mas- 
sachusetts, Rhode-Island,  Connecticut,  and  Vermont, 
in  cases  only  where  the  bodies  of  the  defendants  are 
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t.  goods,    not  liable  to  imprisonment  on  execution ;  but  in  the 

CUAHlLrl  ^  state  of  New-York,  the  plaintiff  may,  at  his  election 

v-*"v"*~'    in  all   cases  of    judgments    obtained    in    personal 

actions   in   any  court  of  record,    have  this  form  of 

execution,  or  one  against  the  body  of  the  defendant 

only,  (a) 

sheriff's  sale     In  the  state   of  New- York:  If  a  sheriff  sell  land 

JJJ  Xichyon  execution,  it  is  within  the  statute  of  frauds,  and 

may  be  deli-  requires   a   deed  or  note  in   writing,     to   pass   the 

trow.  estate.(6)     A  deed  executed  by  the  sheriff,  of  land 

so  sold  at   auction,    and  delivered   to  the  attorney 

of  the  plaintiff,  to  be  delivered  to  the  grantee,  on 

the  payment  of  the  purchase  money  is  an  escrow;  and 

until  such  payment,  the  estate  continues  in  the  debtor 

Whose  lands  have  been  thus  sold  by  the  sheriff.(c) 

An  equity  of  redemption  in  mortgaged  premises, 
(the  mortgagor  being  in  possession,)  is  liable  to  be 
sold  by  the  sheriff  under  an  execution  against  lands 
and  tenements.(rf) 

Sheriff »•  deed       A  gfcgflPg    dced    of  lan(j         sold     under    a       exeCU- 

ot  >ale,  ■  ben  «*««■ 

it  mu-tbeex- (ion*  and  described  by  metes  and  bounds,  together 

Ittirerad.  w'*''  a^  ways,  passages,  paths,  easements,  &c.  does 
not  include  land  held  by  a  distinct  title,  though  ad- 
joining the  premises,  and  formerly  purchased  for, 
and  used  as  a  road  for  the  same  ;  if  not  included  in  a 
particular  description  of  the  premises.  And  a  sub- 
sequent deed  from  the  sheriff  for  the  road,  founded 


(a)  St.  N.  H. 

Ibid.  M. 

Ibid.  R.    I. 

tbld.C.  ^  Vide  Vol.  II. 

Ibid.  V. 

Ibid.  N.  Y.  390. 
(A)  N.    Y.  T.  R.    II.  61. 
(r)  Johns.  Hep.  II.  248. 
(<0  N.  V.   C.  E.  47. 
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on  the  antecedent  execution  and  sale,  will  not  Ppw^^JJJJ^ 

the   land.     The   sheriff   cannot,    after  a   sale   duly      land*. 
made,  and  after  a  deed  executed  with  the  requisite  CanD-  bf) a. 
formalities,  and  an  acceptance  of  it  by  the  grantee  mended  by 
and  the  execution  returned   satisfied,   be  permitted 
to  aver  against  his  own  deed ;  and  substantially  to 
vary    and  enlarge  it  by  a  subsequent   conveyance. 
His  whole  authority  is  at  an  end  after  the  sale,  and 
consequent  satisfaction  of  the  party.     The  purchaser 
buys   at  his   peril,  and   no   property  passes  at  the 
sheriff's  sale  but  what  is,  at  the  time,  ascertained 
and  declared. (e) 

If  A.  by  agreement  with  B.  and  with  his  money, 
purchase  land,  and  take  a  deed  thereof  to  himself, 
lie  is  a  trustee  for  B.  And  such  an  implied  resulting 
trust,  is  not  within  the  statute  of  frauds,  and  may 
be  proved  by  parol,  and  the  land  so  purchased  by  A. 
may  be  seized  and  sold  on  an  execution  issued  on  a 
judgment  against  B.  the  cestui  que  trust  There  may 
be  an  interest  in  growing  crops  in  one  man,  whilst 
the  title  to  the  land  is  in  another.  The  one  does 
not  necessarily  follow  the  other  ;  but  when  the  right 
to  any  portion  of  the  crop  exists  in  the  owner  of 
the  soil,  then,  unless  in  certain  excepted  cases,  the 
ownership  of  the  land,  draws  after  it  that  of  the 
crop,  and  a  sale  of  the  land  simply  by  the  owner 
both  of  the  land  and  crop,  conveys  the  property  of 
the  crop  to  the  purchaser.  If  a  voluntary  sale 
would  do  this,  a  sale  under  an  execution  will  pro- 
duce the  same  consequences,  (fj 

The  interest  the  mortgagee  has  in  lands  mortgaged, 
cannot  be  taken  and  sold  on  execution  until  foreclo- 
sure ;  or  at  least  until  possession  taken  by  the  mort- 

(f)  Johns.  Cas.   I.  284. 
(/)  Johus.  Rep.  III.  '216. 
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a.  cools,  gagee  :  for  the  mortgaged  premises  continue  to  be 
**£!!£  S  rcal  «»Urte  in  tbe  bands  of  tbe  mortgagor,  and  liable 
,^~v^  to  be  sold  on  execution  against  him.  Tbe  mort- 
gage remains  in  tbe  light  of  a  chose  in  action  ;  and 
is  merely  an  incident  attached  to  the  debt,  and 
mnnot  in  reason  and  propriety  be  detached  from  its 
principal.  There  is  no  way  to  render  a  mortgage 
vendible  but  by  allowing  tbe  debt  to  go  with  it;  and 
and  this  would  be  repugnant  to  all  rule,  for  a  chose 
in  action  is  not  the  subject  of  sale  on  execution.^) 
J'ide  ante. 

Tjundage.  jf  an  execution  be  levied  on  lands,  and  before  the 
time  of  sale,  the  parties  compromise,  the  sheriff  is 
entitled  to  his  full  poundage  in  the  sum  realized 
by  the  plaintiff,  or  what  might  have  been  collected 
from  the  property  levied  on ;  and  may  recover  the 
same  by  action  against  the  creditor  in  the  xeecu- 
tion.(/.) 

The  sheriff  is  entitled  to  poundage  on  an  execu- 
tion levied  on  the  body  of  the  debtor,  who,  after 
liis  arrest  and  detention  in  custody  obtains  his  dis- 
charge under  a  law  granting  relief  to  debtors  with 
respect  to  the  imprisonment  of  their  persons;  and 
may  compel  the  attorney  for  the  plaintiff  to  pay  such 
poundage,  without  resorting  to  the  creditor  in  the 
execution. 

The  case  was  an  action  brought  by  the  sheriff 
against  tlie  attorney  in  the  cause,  for  poundage  on 
an  execution  levied  on  the  body  of  the  debtor.  The 
sheriff,  by  virtue  of  an  execution  issued  in  favour 
of  D.  und  R.  lion  residents,  against  W.  arrested  and 

,',.)  Johlli.   Rep.    IV.    41. 
(A)  N.  V.  T.  K.  1.    J '."J. 
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detained  him  in  custody   until  discharged  under  the    v-  goods, 
act  for  the  relief  of  debtors,    with  respect  to  the      LANDs. 
imprisonment  of  their  persons.    The  questions  raised,   v-^""v~,*~' 
were  :  Is  the  sheriff  entitled  to  poundage?  and  if  so, 
can  he  compel  the  attorney  to  pay  it  ? 

By  the  court The  sheriff  is  to  have  his  fees 

for  serving  an  execution.  This  service  when  applied 
to  an  execution  against  the  body,  means  the  taking 
the  body  in  execution.  The  sheriff  has  then  per- 
formed the  service  of  arresting  and  imprisoning  the 
debtor  pursuant  to  the  command  of  the  writ,  and 
has  subjected  himself  to  the  peril  of  an  escape,  and 
of  being  answerable  for  the  whole  debt;  and  it  is 
just  and  reasonable  he  should  be  paid,  what  the  law 
deems  an  adequate  compensation  for  this  service  and 
for  this  risk,  and  is  entitled  to  his  poundage ;  which, 
he  may  compel  the  attorney,  his  immediate  employ- 
er, to  pay,  and  need  not  resort  to  the  principal.(i) 

'„0  Johns.  Eep.  V.  25^, 


VOL.  I.  20 
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YI.  AGAINST  GOODS,  CHATTELS,  BODY, 
AND  LANDS. 


THE  fifth  and  Jast  species  of  execution  I  shall  de- 
cHArrcLs    serHje    iSSUe5  against  the  goods,  chattels,  body,  and 

BODY.    AND  °  ° 

tAKD«.  lands  of  the  defendant.  In  the  states  of  Connecticut 
v-^^^*^  and  Vermont,  this  form  of  execution  issues  on  all 
judgments  rendered  in  personal  actions,  wherein  the 
body  of  the  defendant  is  liable  to  be  taken  in  execu- 
tion ;  and  also  the  same  in  Massachusetts  and  New- 
Hampshire,  except  on  judgments  rendered  by  justices 
of  the  peace.  And  in  Rhode-Island,  on  judgments 
rendered  by  their  supreme  court  or  courts  of  com- 
mon pleas,  in  cases  where  real  estate  was  attached 
in  the  original  actions  on  which  sueh  judgments  are 
founded;  and' where  no  such  attachment  was  made 
in  the  original  action,  if  neither  personal  nor  move- 
able estate  of  the  defendant,  nor  his  body  can  be 
found,  his  land  may  be  taken  on  this  execution.  It 
is  the  duty  of  the  officer,  if  the  sums  specified  in  the 
execution  arc  not  paid,  (of  which  he  must  make  der 
mand  at  (he  debtor's  usual  place  of  abode  in  Connec- 
ticut and  Vermont,  if  such  abode  is  within  the  juris- 
diction of  such  officer,)  to  take  goods  and  chattels  of 
the  defendant,  if  to  be  found  within  the  limits  of  his 
jurisdiction,  sufficient  to  satisfy  sueh  execution,  and 
for  want  of  such  goods  and  chattels  of  the  defendant, 
to  take  his  body,  and  commit  the  same  to  prison,  un- 
less (lie  plaintiff  elects  to  take  the  defendant's  real 
<  late.  If  thi  oilier!'  seizes  goody  and  chattels,  he 
must  sell  (hem  at  public  vendue,  and  apply  the  avails 
thereof  in  satisfaction  of  the  execution:  but  if  he 
take  real  estate,  it  must  be  extended  al  its  true  and 
t  value,  and  he    bet  oft*  by  metes  and  bounds,  or 
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otherwise   designated  with  as  much  precision  as  the  £££ 
ttftture  of  the  estate  will  permit:  (but  if  the  estate  body,  and 
cannot  be  divided,  nor  sufficiently  described,  in  Mas-    J^J 
sachusetts,  New-Hampshire,  and  Vermont,  the  exe- 
cution may  be  extended  on  the  rents,  issues,  and  pro- 
fits thereof,  to   be  received  by  the  plaintiff,  till  his 
execution  be  satisfied,  or  the  estate  be  redeemed  by 
the  defendant ;)  excepting-  that  in  the  states  of  Mas- 
sachusetts, an  equity   of  redemption,  and  in  Rhode- 
Island,  all  real  estate  so  taken,  must  be  sold  at  ven- 
due for  the  purpose  of  satisfying  such  cxecution.(a) 

If  in  Massachusetts,  the  officer  who  levies  an  exe- 
cution upon  land,  return  that  he  appointed  two  ap- 
praisers, but  does  not  certify  that  the  debtor  refused 
to  choose  one,  the  return  is  bad,  and  the  extent  void  ; 
and  the  plaintiff  acquires  no  title  to  the  premises. (6) 

The  case  was  a  petition  for  partition.  The  petitioner 
claimed  three-fourth  parts  of  the  premises  described. 
The  respondent  pleads  that  he  is  seized  of  one  half, 
and  traverses  the  petitioner's  seizin  of  three-fourth 
parts.  The  petitioner  replies,  that  he  is  seized  of 
three-fourth  parts  in  manner  and  form,  &c.  On  tri- 
al, the  petitioner  offered  in  evidence,  a  judgment  of 
the  court  of  common  pleas,  in  favour  of  P.  E.  against 
A.  E.  and  an  execution  thereon,  levied  on  one-fourth 
part  of  the  premises.  The  respondent  objected  to 
this  evidence,  because  it  appeared  that  the  sheriff  had 
appointed  two  of  the  appraisers,  although  he  had 
not  certified  that  the  debtor  had  refused  to  choose  one. 
The  judge  overruled  the  objection.     To  this  opinion 


(a)  St.  M. 

Jbid.  C. 

Jbid.  N.  H. 

Ibid.  R.  I. 

Ibid.  V.  144,  145,  146.  Fav's  impression, 
(0  M.  T.R.  U.  154. 
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i.  goo«,     of  the  judge,  the  respondent  filed  his  exceptions,  and 
moved  for  a  new  trial. 


CHATTEL 
BODY,   AND 

I  \NDS. 


Parsons.  C.  J.  At  common  law,  land  is  not  lia- 
ble to  execution  ;  this  being  wholly  a  provision  of  a 
statute,  the  proceedings  ought  substantially  to  pur- 
sue the  statute.  The  act  of  6.  Geo.  2.  c.  2.  by  force 
of  which  this  execution  was  levied,  directs  the  officer 
to  cause  three  indifferent  and  discreet  freeholders,  to 
upraise  the  land  on  oath.  Of  these  appraisers  tlic 
creditor  is  to  choose  one,  the  debtor  one,  if  he  see 
cause,  and  the  officer  the  third.  If  the  debtor  do 
not- see  cause  to  appoint  an  appraiser,  the  duty  neces- 
sarily devolves  on  the  officer,  or  he  cannot  cause  the 
land  to  be  appraised  by  three  appraisers.  But  here 
is  nothing  shown  to  authorize  the  officer  to  appoint 
two  of  the  appraisers.  It  does  not  appear  that  the 
debtor  had  the  option  given  him  by  law,  as  the  officer 
docs  not  return  that  the  debtor  did  not  see  cause  to 
choose  an  appraiser.  The  objection  is  fatal.-  The 
execution  ought  not  to  have  been  given  in  evidence, 
because  (lie  judgment  creditor  derived  no  title  to  the 
land  by  the  levy. 

Parker  and  Sew  all,  judges  coucurrcd.     New  trial 

granted. (c) 

The  kinds  of  a  debtor  cannot  be  taken  on  execution 
unless  In    the  acceptance  of  the  creditor,  to  whom 

tin  must  be  delivered  by  the  sheriff;  and  until 
Mich  deliv<  rj  if  Beizin,  the  title  of  the  debtor  is  not 
effected,  Tbfl  creditor's  title  is  by  matter  of  record, 
and  unless  he  <an  show  such  title  by  record,  the 
debtor  will  hold  the  land.  The  sheriff  must  therefore 
ft  turn  the  extent  and  the  delivery  of  seizin.(d) 

M.T.  h.  ii.  15*. 
Ibid,   IV.  403. 


LANDS. 
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An  execution  against  the  goods  and  estate  of  a  de-    3-  goods, 

i  ,  ,  «    i    .  ,  CHATTELS, 

ecased  person  in  tlie  hands  ot  his  executors,  may  be  B0DY>  ANJ> 
levied  on  lands  of  which  the  testator  died  seized,  in 
possession  of  the  alienee  of  the  devisee ;  and  this 
may  be  done,  though  the  executor,  being  also  resi- 
duary legatee,  has  given  bond  with  sureties  to  the 
judge  of  probate  for  the  payment  of  the  debts  and 
legacies  of  the  deceased. 

Though  the  plaintiff  has  a  right  to  have  his  execu- 
tion levied  on  the  lands  of  the  debtor,  whether  living 
or  deceased •  on  those  lands  only  is  the  sheriff  au- 
thorized to  lay  his  execution.  If  he  take  other  lands, 
he  is  a  trespasser •  and  neither  he  nor  the  creditor 
can  be  protected  by  the  execution.  If  the  right  own- 
er, not  the  debtor,  be  dispossessed,  the  act  is  tortious, 
and  he  may  maintain  trespass  against  the  creditor 
and  the  sheriff,*  who  are  equally  liable,  as  for  taking 
goods  not  the  debtor's,  or  for  arresting  the  wrong 
person.(e)  Nor  does  a  specific  devise  of  the  land  levi- 
ed upon,  make  any  difference,  or  extinguish  its  lia- 
bility to  be  taken  by  virtue  of  an  execution  against 
the  goods  and  estate  of  the  testator.^ 

In  the  state  of  Connecticut :  If  a  feme  while  sole, 
obtain  an  execution  in  her  favour,  such  execution  may 
be  levied  on  land,  after  her  marriage  •  and  her  cov- 
erture notwithstanding,  she  must  as  the  creditor, 
appoint  one  of  the  appraisers.  And  though  the  es- 
tate of  the  debtor  in  the  land  levied  upon,  be  but  a 
chattel  interest,  he,  holding  under  a  lease  for  999 
years  only,  it  must  be  appraised,  and  set  off  in  the 
same  manner  as  when  he  is  tenant  in  fee  simplc.(£) 


(e)  M.  T.  R.  III.  523. 

(f)  Ibid.  IV.   153,  5!' 
(■?)  Root  III.  5. 
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For  the  purpose  of  appointing  an  appraiser  of  land 
taken  on  execution,  on  the  refusal  or  neglect  of  either 
party,  any  justice  of  the  peace  within  the  town  where 
the  land  lies,  may  be  considered  as  the  next  justice. 
And  where  the  parties  agree  upon  a  tenant  of  the 
debtor,  (recognizing  him  as  such,)  to  be  an  apprais- 
er, neither  of  them  will  be  permitted  to  allege  that 
the  appraiser  so  agreed  upon,  was  not  indifferent; 
and  especially  will  the  debtor,  Avhose  tenant  was  the 
appraiser,  be  precluded  from  objecting  to  the  ap- 
praisal on  that  aecount.(ft) 

An  officer,  by  the  direction  of  the  creditor  in  an 
execution,  levied  the  same  on  land  with  a  house  and 
shop  thereon  standing,  the  property  of  the  debtor; 
and  in  his  absence  procured  the  legal  appointment  of 
appraisers,  a  ho  appraised  the  land,  house,  and  shop, 
each  by  a  distinct  and  separate  appraisal,  amounting 
fn  the  whole  to  a  sum  sufficient  to  satisfy  the  execu- 
tion. And  having  proceeded  thus  far  with  the  real 
estate  of  the  debtor,  by  the  further  direction  of  the 
creditor,  who  was  displeased  with  the  appraisal  of 
the  real  estate,  levied  the  same  execution  upon  per- 
sonal estate  of  the  debtor,  and  having  sold  the  same 
to  the  amount  of  the  sum  at  which  the  shop  was  ap- 
praised, obtained  from  the  appraisers  a  certificate  of 
their  appraisal  of  the  land  and  house,  omitting  in  the 
riptiofl  <«.-  mention  the  shop,  and  made  return  of 
atiea  as  satisfied  by  the  taking  and  sale  of 
the  i>;  m;:!  estate  :  and  by  the  appraisal  and  setting 
of  the  land,  with  the  house  and  shop  standing 
thrreoa,  tffthetri  making  any  exception  of  the  shop  in 
stieh  retara,  such  officer  was  held  liable  to  the  debtor 
'.n  the  execution,  in  an  action  of  trespass  for  taking  his 
goods,    old  01  such  execution.     For  after  a  lery  upon 

CO  iWd.  I,  141. 
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land,  and  an  appraisal,  the  officer  cannot  desist  and    »•  goods. 

r*  CHATTELS, 

resort  to  personal  property.  If  a  creditor  may  be  al-  body,  ak» 
lowed  to  abandon  one  levy  and  appraisal,  he  may  a  ^J^^, 
second  and  a  third,  and  so  on,  till  he  gets  an  appraisal 
to  suit  him.  The  real  estate  was  first  levied  upon, 
and  the  title  afterwards  compleated.  That  he  can 
hold.  That  title  accrued  under  the  original  levy  :  no 
subsequent  levy  or  appraisal  w  as  made  ;  the  act  of  the 
officer  In  turning  aside  and  taking  personal  property, 
was  as  much  a  trespass  as  if  the  execution  had  been 
satisfied  years  before  it.(i) 

An  equity  of  redemption  of  mortgaged  premises, 
is  liable  fo  be  taken  in  satisfaction  of  an  execution, 
and  must  be  appraised  as  land,  but  cannot  be  set  out 
by  metes  and  bounds ;  but  the  whole  of  the  mortga- 
ger's right  must  be  appraised,  and  if  it  do  not  exceed 
the  amount  of  the  execution,  and  officer's  fees,  and. 
other  charges  of  levying,  may  be  set  off  as  all  the 
right  of  the  debtor  in  such  land :  and  the  amount  of 
the  appraisal  must  be  indorsed  on  the  execution,  in 
which  the  creditor  becomes  as  a  mortgager.  But  if 
the  debtor'  sright  in  the  premises  be  appraised  at  more 
than  the  amount  of  the  execution,  and  officer's  fees 
thereon,  and  charges  of  levying,  the  officer  must  set 
off  to  the  creditor  such  a  proportion  of  the  equity  of 
redemption,  being  an  undivided  right  as  the  amount 
of  the  execution,  officer's  fees,  and  other  charges  of 
levying,  bear  to  the  whole  appraised  value  of  suck 
equity  of  redemption.  And  in  such  case,  the  credit- 
or becomes  as  a  second  mortgagee.(j') 

In  an  action  of  surrendry,  the  plaintiff,  to  make 
out  a  title  to  land,  by  virtue  of  the  levy  of  an  exe- 
cution* must  show  (by  the  officer's  return)  that  the  ap- 

(0    Day  II.  317. 

(.;')  Ibid.  I,  93.  II.  142. 
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goods,  praise rs  who  made  the  appraisal  were  indifferent  free- 
holders, and  that  they  were  sworn  according  to  law. 
lands.  But  tjie  defendant  may,  by  parol  evidence,  falsify 
the  return  of  the  officer,  and  show  that  the  apprais- 
ers, or  some  of  them,  were  not  indifferent.  And 
where  one  of  the  appraisers  was  uncle  to  the  wife  of 
one  of  the  creditors  in  the  execution,  it  was  con- 
sidered that  he  was  not  indifferent  within  the  statute^ 
and  the  levy  void.(fc) 

If  an  execution  he  levied  on  lands  or  tenements  iu 
which  the  defendant  has  an  estate  for  life,  the  estate 
taken  must  he  appraised  in  the  same  manner  as  when 
the  estate  taken  is  held  by  the  defendant  in  fee,  the 
appraisers  estimating  the  true  and  just  value  of  the 
defendant's  life  estate  in  the  .premises.  And  the 
officer  must  by  metes  and  bounds,  set  off  by  ad- 
measurement so  much  of  the  land  as  will  satisfy  the 
execution  according  to  such  appraisal,  if  there  be 
sufficient  of  the  lands  and  tenements  whereon  the  levy 
is  made.(i) 

Appraisers  of  land  taken  in  execution  must  be 
freeholders  of  the  town  where  the  land  lies,  and  if 
one  of  the  appraisers  belong  to  another  town,  though 
agreed  upon  by  the  parties,  the  levy  is  void,  and  no 
title  acquired  by  the  creditor  in  such  execution.(m) 

In  the  state  of  Vermont :  If  the  sheriff  has  in  his 
bands  two  writs  of  execution,  both  in  favour  of  A. 
against  B.  he  may  extend  them  both  jointly  upon  the 
same  panel  of  land,  without  specifying  in  his  re- 
tarn  distinct  boundaries  to  the  land  appraised  and 


(*•)  Day,  I.  109.     M.  T.  R.  11.  154. 
(/)  Root,  II.  .'328. 
(m)  [bid.  I.  ]%. 
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set  off  on  each  execution.  And  may  return  on  each, 
**  that  to  satisfy  this  and  one  other  writ  of  execution 
between  the  same  parties,  I  have  extended  on,  and 
caused  to  be  appraised,  according  to  law,  certain 
lands,  butted  and  bounded,"  &e.  and  it  will  be 
gcod.(n) 

The  fee  bill  does  not  empower  the  officer  to  charge 
fees  to  the  plaintiff,  for  the  return  of  an  execution 
stayed  by  supersedeas  or  a  writ  of  error  :  and  if  the 
plaintiff  is  not  liable  to  pay  the  officer's  fees,  he 
cannot  claim  them  of  the  defendant,  nor  ought  they 
to  be  included  in  damages  recovered  on  such  writ  of 
error.(o) 


(»)Tyl. -Rep.  I.  14, 
(o)  Ibid.  C8. 


TOL.  I,  30 


CHAP.  V. 


OF  REPLEVIN. 


REPLEVIN  is  a  redelivering  by  the  sheriff  to  the  mpmtm. 
owner,  his  cattle  or  goods,  distrained  upon  any  what. 
cause,  or  otherwise  illegally  taken ;  though  not  as 
distress,  upon  surety  that  such  owner  will  pursue  his 
action  against  him  who  distrained,  and  if  such  own- 
er shall  not  pursue  his  action,  a  judgment  shall  be 
rendered  against  him,  that  he  who  took  the  distress, 
shall  have  it  again. (a) 

The  surety  for  prosecution,  is  said  to  be  by  com- 
mon law  i  and  the  surety  for  return,  by  statute.(fe) 

The  process  of  replevin  is  at  common  law,  by  writ  Writ  <x 
out  of  chancery ;  and  by  statute,  either  by  writ,  or 
complaint  to  the  sheriff.(c) 

A  writ  of  replevin  in  cases  of  distress,  is  granted  Graut  °* 
as  a  matter  of  right ;  so  that  if  a  man  grants  a  rent 


(a)  Co.  Lit.  146.  Vir.  Abr.  Repl.  B.  pi.  £. 

(b)  Ibid 

(c)  Ibid.  St.  N.  Y.  1. 96.  St.  M.  I.  St.  V, 
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stPLEvis.     with  clause  of  distress,  and  that  such  distress  shall 
be  irrepleviasble,  yet  it  may  be  replevied. (d) 

Where  the  sheriff  makes  deliverance  by  virtue  of 
an  original  writ  or  plaint  in  replevin,  he  must  take 
sufficient  sureties  to  prosecute  the  suit,  and  to  return 
the  beasts  or  goods,  if  return  thereof  shall  be  ad- 
judged. If  he  omit  to  take  any  sureties,  or  if  he 
take  such  as  are  insufficient,  he  is  liable  to  the  de- 
fendant, to  the  amount  of  such  beasts,  goods,  and 
chattels ;  and  the  person  who  distrains,  shall  have 
recovery,  by  writ,  that  so  many  beasts,  goods,  or 
chattels,  be  rcstored.(e) 

it  is  a  general  rule  that  the  plaintiff  must  have  the 
property  of  the  goods  in  him  at  the  time  of  taking, 
to  maintain  replevin.  But  that  may  be  either  a  gen- 
eral property  which  every  owner  has,  or  a  special 
property,  such  as  a  person  has  in  goods  pledged  to 
him  ;  or  who  has  the  cattle  of  another  to  manure  Ids 
lands,  kc  on  either  of  which  the  party  may  bring 
replevin. (yj  But  if  the  plaintiff  has  not  the  imme- 
diate right  of  possession,  replevin  cannot  be  sup- 
ported.^) 

lu  ft  special  ease,  one  may  have  replevin  of  goods, 
though  they  were  not  distrained;  as  if  the  mesne  put 
in  lii-  cattle  in  lieu  of  the  tenant,  per  avail,  whom 
he  is   hound   tu   acquit,  he  shall  have  a  replevin  of 

t!icm.(/i) 


:; 


U[)  Co.  Lit.  143.  St.  N.  Y.  I.  96.  St.  M.  I.  St.  V. 
(e)  DM  Slier.  4JS3.  St.  K.  Y.  I.  97,  &c.  VI.  S99. 
(/')  Co!  Lit,  I ;-,. 
(.-)  Ter.  Rep.  VII.  9. 

/ 
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In  the  declaration,  the  place  where  the  cattle  or    hbpmyiii. 
goods  were   taken,  and  a  particular  description  of 
them  must   he   Bet  forth,    or   it  will  be  bad  on  de- 
murrer.^') 

An  executor  may  have  a  replevin  of  the  taking  of 
beasts  in  the  life  of  his  testator.  And  a  husband 
may  maintain  a  replevin  for  the  goods  of  his  wife 
taken  from  her  while  sole.  But  of  the  taking  of 
goods  which  a  feme  has,  as  executrix  to  her  former 
husband,  she  may  join,  (j)  And  so  must  joint  tenants 
and  tenants  in  common.(fc)  But  several  persons  having 
separate  interests  in  the  property  taken,  cannot  join 
in  rcplcvin.(Z)  And  if  one  tenant  in  common  bring 
the  action,  or  two  join  when  but  one  owns  the  goods, 
it  is  bad.(m) 

Replevin  lies  against  him  who  takes  the  goods, 
and  also  against  him  who  commands  the  taking,  or 
against  both  together.(n) 

And  so  it  does  against  him  who  takes  damage 
feasant,  if  he  detain  after  amends  tendered.(o) 

Replevin  does  not  lie  against  him  who  takes  goods 
beyond  the  sea,  though  he  afterwards  import  the 
goods  hither.  As  in  the  case  where  the  goods  were 
taken  by  the  order  of  the  East-India  Company,  from 
persons  styled  interlopers,  in  the  Indies.(p) 


(i)  Wils.  II.  S54.     Saund.  II.  74. 

(j)  Bac.  Abr.  385.     Sid.  81. 

(A)  Bui.  N.  P.  53. 

(/)  Co.  Lit.  45. 

(m)  Ibid. 

(n)  Com.  Dig.  V.  435. 

(o)  Ibid. 

(p)  F.  N.  B.  69. 
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ripleviv.        Nor  does  it  lie  for  goods  seized  on  execution,  nor 
^~v~s-'    goods  taken  by  a  warrant  from  a  justice  of  peace  on 
a  conviction  under  a  penal  statute. ((/) 

But  it  does  lie  for  an  illegal  distress  taken  damage 
feasant;  or  for  rent,  and  where  the  party  in  posses- 
sion of  the  land  has  no  title  thereto.(r) 

Replevin  lies  for  a  swarm  of  bees,  and  for  a  ship  5 
and  so  of  the  sails  of  a  ship.  And  if  a  mare  with 
foal,  a  cow  with  calf,  &c.  be  distrained,  and  they 
happen  to  bring  forth  their  young  while  in  custody 
of  the  distrainer,  a  replevin  lies  for  the  foal  and 
calf,  &e.  as  well  as  for  the  mare,  cow,  &c.  But  it 
docs  not  lie  for  trees  or  timber  growing,  nor  of  any 
thing  annexed  to  the  freehold,  because  they  cannot 
be  distrained;  nor  of  deeds,  nor  charters  concerning 
land,  for  they  are  of  no  value  but  as  in  relation  to 
the  land;  nor  of  money;  nor  of  leather  made  into 
shoes;  nor  of  beasts  wild  by  nature,  unless  reclaim- 
ed, and  then  only  while  tame.(s) 

If  the  defendant  claim  property,  the  sheriff  can- 
not proceed,  for  property  must  be  tried  by  writ ; 
and  in  this  case  the  plaintiff  may  have  the  writ  dc 
propridale  •probanda  to  the  sheriff,  and  if  it  be  found 
for  the  plaintiff,  then  the  shciiffis  to  make  deliver- 
ance; if  for  the  defendant,  the  sheriff  may  proceed 
BO  fart  her.  (/) 

The  writ  dc  propriclatc  probanda  is  an  inquest  of 
office,  and  the  sheriff  is  to  give  notice  to  the  parties 
of  the  time  and  place  of  executing  it.(»/) 

(y)  Com.  Dig.  V.  436. 
(r)  C  Int.  Plead.  V.  IbS. 
(>)  Bao.  Al>r.  IV.  JSJ,  385. 
0    Lit    143. 
)  D;i!.  Sher.  274. 
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None  but  a  party  to  the  replevin  shall  have  the 
writ  lie  proprietate  probanda  i  and  the  sheriff*  must 
return  the  claim  of  property  on  the  pluries,  before 
Which  time  the  writ  de  propriclatc  probanda  docs 
not  issue.  But  if  the  defendant  claims  property  in 
replevin,  the  plaintiff*  may  have  the  writ  dc  proprie- 
tate probanda,  without  continuance  of  the  replevin  ; 
because,  by  the  claim  of  property  the  first  suit  is 
determined,  (v) 

Upon  a  replevin  directed  to  the  sheriff,  it  seems 
that  he  need  not  return  the  writ  until  the  pluries 
replevin :  but  if  at  the  pluries  he  do  nothing,  an 
attachment  shall  go  against  him  to  the  coroners. 
It  also  seems  that  the  writ  de  retorno  habendo,  is  not 
returnablc.(w) 

If  on  the  pluries  replevin,  the  sheriff  return  that 
the  cattle  are  eloigned  to  places  unknown,  &e.  so 
that  he  cannot  deliver  them  to  the  plaintiff,  there 
shall  issue  a  withernam  directed  to  the  sheriff  com- 
manding him  to  take  the  cattle  or  goods  of  the 
defendant  and  detain  them  till  the  cattle  or  goods  dis- 
trained be  restored  to  the  plaintiff;  and  if  upon  a  with- 
ernam a  nihil  be  returned,  then  an  alias  and  pluries  re- 
plevin shall  issue,  and  so  to  a  capias  and  exigent. (x) 

Cattle  taken  in  withernam  maybe  worked;  or  if 
cows,  may  be  milked,  for  the  party  has  them  in  lieu 
of  his  own  ;  and  on  that  account  is  not  entitled  to  pay- 
ment of  the  expenses  of  their  keeping.(y) 


(v)  Bac.  Abr.  IV.  381. 
(to)  Dalt.  Shier.  273,  274. 
(x)  F.  N.  E.  73. 
(>/)  Bac.  Abr.  IV.  379. 
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rEPLEvn».  if  a  retorno  habendo  be  awarded  to  the  sheriff, 
and  after,  a  writ  of  deliverance  be  prayed  out  by  the 
plaintiff,  this  is  a  supersedeas  to  the  retorno  habendo, 
and  closes  the  sheriff's  hands  from  making  any  re- 
turn thereto.  If  the  sheriff  will  not  execute  the  writ 
of  second  deliverance,  the  party  has  his  remedy 
against  him.(s) 

If  the  party  who  distrains,  convey  the  distress  into 
any  house  or  other  place  of  strength,  and  refuse  to 
suffer  them  to  be  replevied,  the  sheriff  may  take  with 
him  the  posse  comitatus,  and  on  request  and  refusal 
may  break  open  such  house  or  other  place  of  strength, 
and  make  deliverance.  And  if  the  sheriff  return 
that  the  beasts  or  goods  are  inclosed  in  a  house  or 
other  place  of  strength,  so  that  he  cannot  make 
deliverance,  he  shall  be  amerced,  and  another  writ 
of  replevin  awarded. («) 

If  the  sheriff  come  to  make  replevin  of  beasts  in 
another's  soil,  and  the  place  be  enclosed,  and  has  a 
gate  open  to  the  enclosure,  he  cannot  lawfully  break 
the  enclosure  and  enter  thereby,  when  he  may  euter 
by  the  open  gate  j  but  if  the  owner  of  the  soil  hinder 
him,  so  that  he  cannot  enter  by  the  open  gate  for 
fear  of  death,  lie  may  break  the  enclosure  and  enter 
therc.(&) 

If  the  sheriff  be  shown  the  goods  of  a  stranger 
and  he  take  them,  an  action  of  trespass  lies  against, 
him :  otherwise  the  stranger  can  have  no  remedy, 
because  he  cannot  have  the  writ  dc  proprietate  pro- 


it)  Bac.  Al.v.  IV. 

(a)  Ibid.  381. 
(>>)  Ibid.  3S-i. 
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banda.(c)    Nor  does  the  writ  de  yrovrietate  'prolan-    """^J 
da  lie  upon  replevin  by  plaint  (d) 

If  the  sheriff  return  that  the  distress  is  eloigned 
to  a  place  unknown,  the  return  is  good,  and  the  party 
must  pursue  his  writ  of  withernam  ;  but  if  the  sheriff 
return  that  the  beasts  are  eloigned  to  places  unknown 
within  his  county,  he  shall  be  amerced  ;  for  the  law 
intends  that  he  has  notice  in  his  county.(c) 

Nor  may  he  return  that  the  beasts  are  enclosed  in 
a  house  or  other  place  of  strength  ;  for  he  ought  to 
take  the  power  of  the  county  and  make  deliver* 
ancc.^X; 

Nor  may  he  return  that  there  are  no  such  cattle 
or  goods  found  within  his  bailiwick  ;  but  if  such  be 
the  fact,  he  must  return  that  the  beasts  are  eloign- 
ed.^) Nor  must  he  return  that  the  defendant  did 
not  take  the  cattle.  (Ji) 

But  he  may  return  that  no  one  came  on  the  part 
of  the  plaintiff  to  show  him  the  cattle  :  yet  it  seems 
that  the  sheriff  need  not  require  this.(i) 

So  he  may  return  that  he  came  to  the  place,  but 
eould  not  have  sight  of  the  cattle,  (jj 

The  sheriff  may  return  that  the  cattle  are  dead, 
or  that  he  from  whom  they  were  detained,  had  re* 


(c)  Bac.  Abr.   IV.  384.     Dal.  Sher.  277.     Com.   Rep.   59«, 

(d)  Com.  Rep.  596. 

(e)  Bac.  Abr.  IV.  383,  384. 
(/)  Ibid.  383. 

(g)  Dalt.  Sher.  276. 

(A)  Bac.  Abr.  IV.  384. 

(0  Dalt.  Sher.  277.     Bac.  Abr.  IV.  384. 

(/)  Ibid.  276. 

TOI.   I.  SI 
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taken  them,  and  yet  sues  a  replevin;  but  in  the 
latter  ease  the  sheriff  must  return  the  special  mat- 
ter. (A;) 

So  lie  may  return  that  the  defendant  claims  pro- 
perty in  the  cattletft) 

The  officer  who  servos  a  replevin,  need  serve  it 
on  such  cattle  only  as  the  plaintiff  designates  and 
shews  to  him ;  and  not  upon  such,  unless  they  are 
the  plaintiff's,  of  which  the  officer  ought  to  be  well 
ascertained;  as  a  deliverance  of  other  cattle  is  at 
the  peril  of  the  oincer.(w) 

If  there  be  a  dispute  about  the  seizure  of  cattle 
ia  a  high  way,  upon  which  application  is  made  to  A. 
a  stranger,  who  permits  B.  (upon  security  given  to 
him  to  return  the  eatde  to  him  who  has  right,)  to 
depasture  the  cattle  in  the  mean  time,  till  the  con- 
test is  determined  ;  and  thereupon  the  servants  of  A. 
seize  the  cattle  for  the  use  of  their  master,  replevin 
docs  not  lie  against  A.  and  he  may  plead  non  ccpit.(n) 

In  the  case  of  Richards  against  Aeton,  it  was  held 
by  the  court,  that  the  high  sheriff,  under  sheriff, 
and  replevin  clerk,  who  is  their  deputy,  are  all  an- 
swerable to  the  defendant  in  replevin,  for  the  suffi- 
ciency  of  the  sureties.(o)  But  in  an  action  against 
the  sheriff  for  taking  insufficient  pledges,  the  plain- 
tiff  cannot  recover  damages  beyond  the  value  of  the 
ilislress.(j>)     If  (lie    sheriff   neglect   to    take  a  re- 


Dalt  Sher.277. 
(/)  [bid.  276. 

•  I...I.  .77. 
(.,)  Coin.  Dig.  IV.  435. 
(.  )  BJ.  Rep.  II.  1220. 
[p)  Term  Rep,  i\  ,  '..v.. 
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plevin  bond,    the  court   will  not  grant   an    attach-    """vim. 
ment,    but  leave  the  party  to  his  action.(</) 

In  a  case  in  the  court  of  common  pleas,  it  has 
been  determined,  that  in  an  action  on  the  case  against 
a  sheriff  for  taking  insufficient  sureties  in  a  replevin 
bond,  knowing  them  to  he  insufficient  at  the  time  of 
taking,  the  sheriff  is  liable  to  the  full  amount  of  the 
damage  sustained,  though  it  exceed  the  penalty  of 
the  bond ;  that  is,  for  more  than  double  the  value  of 
the  goods  distraincd.(r) 

Yet  in  a  still  later  case  it  was  determined  by  the 
same  court,  that  for  taking  insufficient  sureties  in 
replevin,  the  sheriff  was  liable  in  damages  to  the 
extent  of  double  the  value  of  the  goods,  but  no 
further.(s) 

The  action  on  the  ease  against  the  sheriff  for 
taking  insufficient  sureties  in  replevin,  ought  to  bo 
brought  by  the  person  making  cognizance,  where 
there  is  no  avowant  upon  record. (t) 

In  the  proceedings  against  the  sheriff  some  evidence 
must  be  given  by  the  plaintiff  of  the  insufficiency 
of  the  sureties ;  but  very  slight  evidence  is  suffici- 
ent to  throw  the  proof  on  the  sheriff;  for  the  sure- 
ties are  known  to  him,  and  he  is  to  take  care  that 
they  are  sufficient.(u) 

If  sufficient  sureties  are  taken  in  replevin,  and  the 
defendant  recover  costs  thereon,  the  court  will  not 


(</)  Ter.  Rep. II.  617. 

(/•)  Hen.  Black.  11.36. 

(s)  Ibid.  547. 

(/)  Bos.  and  Pul.  I.  37S. 

(«)  Bui.  N.  P.  68.     Esp.  Dig.  343. 
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replevin,    order  the  sheriff  who  took  such  sureties  to  pay  such 
costs,  but  leave  the  party  to  his  action. (v) 

In  the  state  of  Massachusetts :  Replevin  lies  at 
common  law,  for  him  who  has  the  general  or  special 
property  in  chattels,  against  him  who  has  wrongfully 
taken  them ;  but  chattels  in  the  custody  of  the  law 
cannot,  at  common  law,  be  replevied.  As  a  general 
principle,  the  owner  of  a  chattel  may  take  it  from 
any  person  whose  possession  is  unlawful,  unless  it 
he  in  the  custody  of  the  law,  or  has  been  taken  by 
replevin  from  him  by  the  party  in  possesion.  The 
statute  of  17S9.  c.  26.  s.  4.  authorises  the  suing 
out  a  writ  of  replevin  against  the  sheriff  for  chattels 
which  he  has  attached  or  seized  on  execution,  pro- 
vided the  plaintiff  in  replevin  be  not  the  debtor.(a) 

If  the  plaintiff  in  replevin  become  non  suit,  the 
defendant  recovers  judgment  for  the  return  of  the 
goods,  and  damages,  to  the  amount  of  six  per  cent, 
on  the  penal  sum  of  the  bond,  as  well  when  taken 
on  mesne  process  as  on  execution.  If  the  plaintiff 
attaching,  fail  to  support  his  action,  the  officer 
is  then  accountable  to  the  defendant  whose  goods 
he  had  attached,  and  is  to  pay  over  to  him  the 
six  per  cent,  damages  recovered,  and  deliver  the 
goods.  In  case  of  seizure  upon  execution,  the 
officer  is  liable  to  both  the  creditor  and  the  debtor. 
To  the  creditor  to  the  amount  of  his  judgment,  and 
to  the  debtor  for  what  may  remain  after  satisfying 
such  judgment*.  The  officer  being  merely  a  trustee, 
«•  indemnifying  himself  is  accountable  over.(6) 


(r)  T.os.  and  Puil.  092. 
(a)  M.  T.  R.  V.  QS3,  284. 
r/-)Ibi<i.  1.421. 
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If  A.  and  15.  are  tenants  in  common  of  a  chattel  replevin. 
which  is  wrongfully  taken  by  C.  A.  cannot  alone  main- 
tain replevin  for  his  right  to,  or  his  part  of  the  chat- 
tel. For  in  replevin,  which  is  founded  in  property, 
the  chattel  is  to  be  delivered  as  well  as  damages  reco- 
vered. The  sheriff  cannot  sever  the  chattel  and  deli- 
ver a  part,  but  must  deliver  the  whole  of  it,  or  none. 
And  if  he  deliver  the  whole  to  the  plaintiff,  he  being 
but  a  part  owner,  must  receive  an  undivided  part  in 
which  he  claims  no  property,  and  of  which  the 
sheriff  cannot  lawfully  make  deliveranee.(c) 

In  replevin,  the  authority  of  the  officer  to  re* 
plevy  and  deliver  the  goods  to  the  plaintiff  is  con- 
ditional. The  plaintiff  must  first  give  him  a  bond 
with  sureties,  in  the  penalty  and  with  the  conditions 
required  by  the  writ.  If  the  plaintiff  give  him  this 
bond,  yet  the  goods  are  irrepleviable  if  they  are 
distrained  as  the  plaintiff's  on  mesne  process,  war* 
rant  of  distress,  or  on  execution ;  and  if  the  officer 
deliver  goods  so  detained,  he  is  a  trespasser,  the 
writ  being  no  justification  to  him.  He  must  also, 
in  his  return,  give  a  description  of  the  bond  taken, 
so  that  it  may  appear  that  it  is  a  bond,  in  conforms 
ty  to  the  statute,  and  the  directions  in  the  writ.(J) 

In  the  state  of  Connecticut  every  man  may  replevy 
his  cattle,  Or  other  goods  and  chattels  impounded, 
distrained,  attached,  seized,  or  extended ;  (unless 
it  be  upon  execution  after  judgment,  or  in  payment 
of  fines  and  rates,  or  for  some  case  or  matter  cogni- 
zable and  triable  before  the  admiralty  courts  ;)  pro- 


(c)  M.  T.  R.  II.  509. 
id)  Ibid.  III.  310. 
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"JIJ2  vided  he  give  sufficient  security  to  prosecute  his 
replevin  to  effect :  and  to  satisfy  and  answer  all  such 
damages,  demands  and  dues  as  the  adverse  party 
shall  by  law  recover  against  him.(e). 

In  this  state,  beasts  taken  damage  feasant,  and 
goods  attached  on  mesne  \woccss,  are  the  only  cases 
in  which  writs  of  replevin  are  issued.  The  writ  for 
replevying  beasts  taken  damage  feasant,  contains 
a  declaration  in  trespass  against  the  distrainor  for 
takine  the  beasts,  and  is  returnable  to  some  court 
for  trial.  The  authority  signing  the  writ  must  take 
bonds  to  the  defendant,  sufficient  to  respond  all  dam- 
ages he  may  sustain  by  losing  his  hold  upon  the  dis- 
tress ;  which  is  not  to  be  returned,  though  lawfully 
distrained. 

The  defendant  in  mesne  process,  whose  goods  are 
attached,  may  alone  sue  out  a  writ  of  replevin  for 
them;  a  stranger,  whose  goods  are  wrongfully  attach- 
ed as  the  goods  of  the  defendant,  has  his  remedy 
only  in  an  action  for  damages.  A  writ  to  replevy 
goods  attached,  is  merely  a  mandatory  precept  di- 
rected to  the  officer  who  served  the  attachment,  and 
holds  the  goods  ;  him  commanding  to  redeliver  the 
goods  to  the  defendant,  from  whom  they  were 
taken :  and  to  give  notice  thereof  to  the  plaintiff. 
Bond  with  surety,  must  be  taken  to  the  plaintiff  in 
the  original  action  by  the  authority  issuing  this  writ, 
sufficient  to  answer  the  value  of  the  goods  replevied: 
but  no  declaration  accompanies  the  writ,  nor  is  any 
person  to  answer  to  it  in  court,  though  returnable 
with  the  original  writ  on  which  the  goods  were 
attached.  (J) 


(r)  St.  C.  573. 

(f)  Swift,  Sys.  II.  88,  93.     Kirb.  276.     Root.  I.  56. 
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In  neither  case  is  the  sheriff  or  constable  to  judge  replevin. 
of  the  sufficiency  of  the  bonds  :  that  is  the  pro- 
vince of  the  authority  signing  the  writ,  who  must, 
at  his  peril,  take  sureties,  apparently  sufficient  at 
the  time  of  taking,  or  be  liable  in  damages  to  the 
party  injured.  The  bond  of  the  defendant  in  a  writ 
on  which  his  goods  are  attached,  is  clearly  insuffici- 
ent ;  and  the  authority  taking  such  bond,  only,  is 
liable  for  such  insufficiency.  (*#  J  - 

(g)  Root.  I»  165. 


CHAP.  VI. 


nE  HO  MINE  REPLEGIANDO. 


homine         THE  writ  dc  hominc  replegiando,   lies  to  replevy  a 


RErLECIANDO. 


man  out  of  prison,  or  out  of  the  custody  of  any 
private  person,  in  the  same  manner  that  chattels 
taken  hy  distress,  are  replevied,  upon  giving  security 
to  the  sheriff  that  the  person  to  he  replevied  shall 
be  forth  coming  to  answer  any  charge  against  him. 
If  fhe  person  he  conveyed  out  of  the  sheriff's  ju- 
risdiction, lie  may  return  elongatus;  upon  which  a 
capias  in  withernam  issues,  to  imprison  the  defend- 
ant without  hail  or  mainprise,  till  he  produce  the 
party.(a)  If  the  sheriff  return  non  est  inventus,  upon 
the  capias  in  withernam  for  the  body,  the  plaintiff 
shall  have  a  capias  in  withernam  of  the  goods  of  the 
defendant,  (b) 

According  <o  Dalton,  formerly  in  England,  tho 
sheriff  might  return  on  a  writ  dc  hominc  replegiando, 
that  the  defendant  claims  the  plaintiff  as  his  vil- 
lain. If  that  be  good,  it  seems  that  in  those  states 
Where  slavery  is  yet  recognized,  a  return  that  the 
defendant  claims  (lie  plaintiff  as  his  slave,  would  also 
be  good. 


(a)  111.  Com.  III.  129.     F.  N,  B.  G5. 

(4)  Dult.  .Slier.  '259. 


CHAP.  VII. 


OF  HABEAS  CORPUS. 

THERE  are  various  kinds  of.  writs  of  habeas  cor-  habeas  cor- 
pits  made  use  of  by  superior  courts  of  law,  for  re-  .^^X^ 
moving  prisoners  from  one  court  into  another  for  the 
more  easy  administration  of  justice.  Such  is  the 
habeas  corpus  ad  respondendum ;  when  a  man  has  a 
cause  of  action  against  one  who  is  confined,  by  pro- 
cess of  some  inferior  court,  in  order  to  remove  the 
prisoner,  and  charge  hint  witli  a  new  action  at  the 
court  above.  Such  is  that  ad  satisfaciendum  Avhere 
a  prisoner  has  had  judgment  against  him  in  an  infe- 
rior court,  and  the  plaintiff*  is  desirous  to  bring  him 
up  to  some  superior  court,  to  charge  him  with  pro- 
cess of  execution.  Such,  also,  are  those  ad  prose 
quandum,  testificandum,  deliberandum,  &e.  which  is- 
sue when  it  is  necessary  to  remove  a  prisoner  in  or- 
der to  prosecute,  or  to  testify  in  any  court,  or  to  be 
tried  in  the  proper  jurisdiction  wherein  the  fact  was 
committed.  Such,  also,  is  the  common  writ  ad  fa- 
ciendum et  recipiendum,  which  issues  from  a  superior 
court  when  a  person  is  sued  in  an  inferior  court,  and 
is   desirous  to   remove  the  action  into  a   superior 

vol.  i.  3 '2 
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rus 


habeas  cor-  court. (a)  All  of  which  must  be  obeyed  by  the  offi- 
cers or  persons  to  whom  directed,  if  issued  from 
courts  of  competent  jurisdiction,  unless  a  sufficient 
excuse  can  be  returned. 

But  the  great  and  efficacious  writ  in  all  manner  of 
illegal  confinements,  is  that  of  habeas  corpus  ad 
subjiciendum,  often  called  habeas  corpus  cum  causa, 
directed  to  the  person  detaining  another,  and  com- 
manding him  to  produce  the  body  of  the  prisoner, 
with  the  day  and  cause  of  his  caption,  to  do,  submit 
to,  and  receive,  whatsoever  the  judge  or  court,  award- 
ing such  writ,  shall  consider  in  that  behalf.  This  writ 
issues  as  well  in  vacation,  as  in  term  time.  If  it  is- 
sue in  vacation,  it  is  usually  returnable  before  the 
judge  who  awarded  it,  and  he  proceeds  by  himself 
thereon,  unless  the  term  should  intervene  j  and  then 
it  may  be  returned  into  court.(i) 

This  writ  at  common  law  was  awarded  in  England 
by  either  the  court  of  chancery,  or  court  of  king's 
bench  ;  and  when  issued  in  term  time,  it  is  necessary 
to  apply  for  it  by  motion*  to  the  court ;  and  before  a 
judge  reasonable  cause  must  be  shewn,  and  this  seems 
the  more  proper,  because  when  once  granted,  the 
person  to  whom  it  is  directed  can  return  no  satisfac- 
tory excuse  for  not  bringing  up  the  body  of  the  pris- 
onor.(c)  Where  a  probable  ground  is  shown,  that 
the  party  is  imprisoned  without  just  cause,  an  habeas 
corpus  is  then  a  writ  of  right,  and  may  not  be  deni- 


*  If  the  prisoner  be  committed  for  n  rrime,  a  motion  is  necessary  ;  but 
if  otberaiwg  imprisoned  on  a  civil  affair  only,  he  may  have  the  writ 
without,  of  t  onra  ,  ami  as  matter  of  right.    II.  Mod.  306. 

(«)  Bl.Com.  III.  129,  130. 

[b]  Ibid.  131. 

(■ )  Ibid.  139,  Bac.  Abr.  III.  3.  Cro.  Jac.  i43. 
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cd.(d)  Such  seems  to  have  been  the  outlines  of  iheHA<»EA«  cor. 
common  law  on  the  subject;  but  a  variety  of  pitiful  ^ry^i 
evasions  having-  been  adopted  by  the  courts,  to  avoid 
allowing  to  the  subject  the  full  benefit  of  this  writ, 
gave  rise  to  successive  statutes  which  were  also  evaded 
or  abused,  until  the  oppression  of  an  obscure  individual 
gave  birth  to  the  famous  habeas  corpus  act  of  the  31. 
Car.  II.  c.  2.  in  which  it  was,  among  other  things,  in 
substance  enacted,  "  That  on  complaint  or  request, 
in  writing,  by  or  on  behalf  of  any  person  committed 
and  charged  with  any  crime,  (unless  committed  for 
treason  or  felony  plainly  epxressed  in  the  warrant,  or 
as  accessary  before  the  fact  to  any  petit  treason  or  fe- 
lony ;  or  upon  such  suspicion  of  such  petit  treason  or 
felony  plainly  expressed  in  the  warrant ;  or  unless  he 
is  convicted  or  charged  in  execution  by  legal  process,) 
the  lord  chancellor,  or  any  of  the  twelve  judges  in 
vacation,  upon  viewing  a  copy  of  the  warrant,  or  affi- 
davit, that  a  copy  is  denied,  shall  (unless  the  party 
has  neglected  for  two  terms  to  apply  to  any  court  for 
his  enlargement)  award  an  habeas  corpus  for  such 
prisoner ;  returnable  immediately  before  himself  or 
any  other  of  the  judges,  and  upon  the  return  made 
shall  discharge  the  party,  if  bailable,  upon  giving 
security  to  appear  and  answer  to  the  accusation  in 
the  proper  court  of  judicature.  That  such  writs 
shall  be  endorsed  as  granted  in  pursuance  of  this  act, 
and  signed  by  the  person  awarding  them.  That 
the  writs  shall  be  returned,  and  the  prisoner  brought 
up  within  a  time  limited  aecording.to  the  distance, 
not  exceeding  in  any  case  twenty  days.  That  offi- 
cers and  keepers  neglecting  to  make  due  return,  or 
not  delivering  to  the  prisoner  or  his  agent,  within  six 
hours  after  demand,  a  copy  of  the  commitment,  or 
shifting  the  custody  of  a  prisoner  from  one  to  another, 


rf>Bl.Com.  1H.13«. 
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haszas  co:i-  without  sufficient  reason  or  authority  specified  in  the 
sJ^sw  act,  shall,  for  the  first  offence  forfeit  100/.  and  for 
the  second  200/.  to  the  party  grieved  ;  and  he  dis- 
abled to  hold  his  office.  And  that  any  such  pris- 
oner may  move  for,  and  obtain  his  habeas  corpus  as 
well  out  of  the  chancery  or  exchequer,  as  out  the 
kind's  bench  or  common  pleas ;  and  that  the  lord 
chancellor  or  judges  denying  the  same,  on  sight  of 
the  warrant,  or  oath,  that  the  same  is  refused,  for- 
feit severally  to  the  party  grieved  50Ql.(e)  It  is  fur- 
ther provided  in  the  same  act  after  the  assizes  pro- 
claimed for  the  county  where  the  prisoner  is  detain- 
ed, no  person  shall  be  removed  from  common  gaol 
upon  any  habeas  corpus  granted  in  pursuance  of  said 
act :  but  upon  such  liabeas  corpus  shall  he  brought 
before  t be  judge  of  assize  in  open  court,  who  shall 
thereupon  do  what  to  justice  shall  appertain.^J 

Whenever  a  person  is  imprisoned,  whether  it  be  by 
one  concerned  in  the  administration  of  justice,  as  a 
sheriff,  gaoler,  &c.  or  by  a  private  person,  such  as  a 
doctor  of  physic,  who  confines  a  person  under  pre- 
tence of  curing  him  of  madness,  &c.  the  habeas  cor- 
pus must  be  directed  to  him.(£) 

If  ;in  habeas  corpus  be  directed  in  the  disjunctive,  to 
the  sheriff  or  gaoler,  it  is  bad.  Where  a  man  is  taken 
on  a  warrant  of  the  sheriff,  in  pursuance  of  a  writ  to 
the  sheriff,  the  habeas  corpus  ought  to  be  directed  to 
the  sheriff;  for  (he  party  is  in  his  custody,  and  the 
writ  itself  must  be  returned  :  otherwise,  where  one 
is  committed  to  the  gaoler  immediately,  as  in  cases 
••iiminal.(/i) 


(r)  Bl.  Coin.   III.   135,  136,   137. 
(/)  Hue.  Ahr.  111.  9. 

U)  I''"'- 

(>•)  Ibid.  10.  Salk.  550. 
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The  writ  must  be  returned  by  tbe  person  toMABiAscoa. 
whom  it  is  direeted.  When  a  writ  of  habeas  cor-  v-*-y->~» 
pus  was  directed  to  the  sheriff  of ,  who  be- 
fore the  return  left  the  office,  and  the  new  sheriff 
returned  that  the  prisoner  was  so  sick,  &c.  it  was 
held  not  to  be  good ;  for  the  return  ought  to  have 
been  by  the  old  sheriff,  that  he  had  had  the  body, 
and  delivered  it  to  the  new  sheriff,  who  ought  to  have 
returned  languidus.(i) 

If  an  habeas  coi*pus  be  served  upon  an  officer  who 
has  the  custody  of,  or  left  at  the  gaol,  with  the  un- 
der keeper,  &c.  he  must  return  it  according  to  the 
statute  prescribing  and  limiting  the  time  of  such  re- 
turn, where  any  is  in  force,  and  where,  uot  accord- 
ing to  the  directions  in  the  writ. 

On  a  habeas  corpus  granted  by  a  judge  in  the  va- 
cation, returnable  immediately  before  himself  at  his 
chambers,  the  party  may  be  brought  into  court.(j) 

At  common  lav,',  if  an  habeas  corpus  be  not  return- 
ed, an  alias  and  pluries  issue ;  if  they  disobeyed, 
an  attachment  is  awarded  of  course.  The  court  may 
also  make  a  rule  on  the  officer  to  return  his  writ  ; 
and  if  such  rule  prove  ineffectual,  the  court  may  pro- 
ceed as  in  other  cases  of  disobedience  to  any  other 
rulc.(fc) 

As  a  gaoler,  &c.  is  obliged  to  bring  up  the  prisoner 
at  the  day  prescribed  by  the  writ,  it  is  no  excuse  for 
not  obeying  a  writ  of  habeas  corpus  ad  subjiciendam, 
that  the  prisoner  did  not  tender,  or  refused  to  pay 


(i)  Bac.  Abr..  III.  10  Salk.  359. 

(j)  Com.  Dig.  III.  456. 

[k)  Bac.  Abr.  III.  10.     Lev.  U.   tS9. 


PUS. 
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habeas  coi-  the  fees  due  to  the  gaoler.  Nor  is  the  want  of  such 
tender  an  excuse  for  not  obeying  a  writ  of  habeas 
corpus  ad  faciendum  et  recipiendum.  But  if  the 
gaoler  bring  up  the  prisoner  by  virtue  of  such  /m- 
bcas  corpus,  the  court  will  not  turn  him  over  till 
the  gaoler  be  paid  his  fees.(J) 

For  a  false  return  there  is  regularly  no  remedy 
against  the  officer  but  an  action  on  the  case,  at  the 
suit  of  the  party  grieved,  and  an  information  or  in- 
dictment, (in) 

Jf  a  gaoler  return  one  languidus,  where  the  party 
himself  brings  his  habeas  corpus,  and  is  in  good 
health,  an  attachment  shall  issue  against  him :  other- 
wise, if  the  habeas  corpus  be  brought  by  another.(n) 

The  return  to  an  habeas  corpus  ought  to  show  the 
day  of  caption,  and  cause  of  commitment  and  detain- 
er, specifically  and  certainly.  If  the  return  be, 
that  the  prisoner  was  committed  for  a  contempt,  in 
not  performing  an  order  between  A.  and  B.  made 
upon  the  third  day  of  May,  it  will  be  good.  So  it 
will,  if  committed  for  not  performing  an  order  of 
tin'  exchequer tor  payment  of  a  fine,  without  saying 
fat  »hat  cause  imposed,  for  it  is  a  court  of  justice. 
Otr  for  raspicion  of  treason,  without  saying  what  spe- 
"'."  t reason. (o) 

Wtirn  a  commitment  is  in  court  to  a  proper  officer 
there  present,  theft  is  no  warrant  of  commitment, 
and  i  be  cannot,  upon  a  habeas  corpus,  re- 

turn a  warrant  in  hac  verba  ;  but  he  must  return  the 


M      Abr.  III.  10.     Show.  II.  172.     Jon.  II.  173. 
(m)  lb..l.   II.      Slllk 
(«)   II. Ml.   in.    ii. 

"■  "  •;   111  I        •   .  .  M)*:,  5*79. 
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truth  of  the  whole  matter  at  his  peril  :  hut  if  the  MM*** 
commitment  be  to  one  who  is  not  an  officer,  there 
must  be  a  warrant  in  writing  ;  and  where  there  is,  it 
must  be  returned :  for  otherwise,  it  would  he  in  the 
power  of  the  gaoler  to  alter  the  case  of  the,  pris- 
oner, and  make  it  either  better  or  worse  than  it  is 
on  the  warrant,  (n) 

A  return,  that  before  the  delivery  of  the  writ  he 
had  delivered  the  woman  to  her  husband,  and  knows 
not  where  she  is,  is  a  good  return. (g) 

It  seems  that  before  the  return  is  filed,  any  defect 
in  form,  or  the  want  of  an  averment  of  matter  of  fact, 
may  be  amended ;  but  this  must  be  at  the  peril  of  the 
officer,  in  the  same  manner  as  if  the  return  were 
originally  what  it  is  after  the  amendment :  but  after 
a  return  is  filed,  it  becomes  a  matter  of  record  of  the 
court,  and  cannot  be  amended.(r) 

Though  on  an  habeas  corpus  to  produce  the  body, 
with  the  cause  of  taking  and  detaining,  it  was  held, 
that  the  party  must  return  an  answer  to  Ihe  taking,  as 
well  as  detaining ;  and  that  a  return,  as  to  the  de- 
taining, was  no  answer,  as  to  the  taking  ;  yet  it  was 
permitted  to  amend  the  return  in  court  by  denying 
the  taking  also.(s) 

A  return,  that  "  I  had  not  at  the  time  of  receiving 
this  wTit,  nor  have  I  since  had  the  body  of  the  with- 
in named  M.  Grey  Goose,  detained  in  my  custody,  so 
that  I  could  not  have  her  before  the  within  named  \V. 
II.  Ashurst,  as  I  am  within  commanded,"  is  an  equiv- 


(p)  Salk.  349. 
(q)  Stra.  I!.  15 
(r)  Bac.  Abr.  III.  If. 
(*)  Bl.  Rep.  II.  1204. 
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habeas  c«»-  ocal  return,  and  docs  not  deny  the  having  the  party, 
v^^-w    but  only  the  detaining  her.  (f) 

It  seems  a  sufficient  return  to  an  habeas  carpus,  that 
the  defendant  is  in  custody  under  the  sentence  of  a 
court  of  competent  jurisdiction,  to  inquire  of  the  of- 
fence, and  to  pass  such  a  sentence,  without  setting 
forth  the  particular  circumstances  necessary  to  war- 
rant such  sentence. (») 

In  the  state  of  New-York :  On  a  writ  of  habeas 
corpus  the  sheriff  must  return  all  the  the  facts  as 
they  truly  are.  And  set  forth  the  true  cause  of  cap- 
tion and  grounds  of  commitment,  and  detention, 
the  original  attachment  and  subsequent  orders,  if 
any  have  been  given,  together  with  all  other  pro- 
ceedings relative  to  such  detention ;  that  the  whole 
may  be  examined  by  the  court.  A  prisoner  commit- 
ted by  an  order  of  the  court  of  chancery,  and  dis- 
charged by  a  judge  of  the  supreme  court  in  vaca- 
tion, may  be  again  committed  for  the  same  cause. 
And  a  commitment  until  further  order  of  the  court, 
is  good.(a) 

In  the  state  of  Connecticut,  one  or  more  of  the 
judges  of  the  supreme  court  may  issue  the  writ  of 
halieas  corpus,    and  proceed  thereon   according  to 

la\>(6) 

All  persons  detained  in  gaol  for  trial  of  an  offence 
not  capital,  are  entitled  to  bail,  to  be  taken  by  one 
or  more  of  the  judges  of  the  court  having  jurisdic- 
tion of  the  offence. (c) 

(0  Ter.  Rep.  V.  89. 
(n)  Kant.   I.  306. 
(„)  Johns.  Rep.  IV.  317. 
(6)  St.  C.   19. 

(  )  Ibid. 
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If  a  debtor,  imprisoned  on  oxecution  admitted  to  "abeas  co»- 
take  the  oath  provided  by  law  for  the  relief  of  poor  v^-y-^-1 
prisoners,  be  detained  in  gaol  after  the  ercditor  has 
omitted  to  furnish  the  support  by  law  allowed, 
though  for  ever  so  short  a  space,  in  which  the  debtor 
is  entitled  to  his  regular  meals,  and  which,  if  he 
obtains,  is  at  the  expense  of  some  person  other  than 
such  creditor,  such  prisoner  is  entitled  to  his  dis- 
charge by  the  gaoler.  And  though  the  creditor, 
after  such  omission,  while  his  debtor  is  yet  in  gaol, 
deliver  to  the  gaoler  money  to  reimburse  the  expence 
of  sueh  support  during  such  omission,  and  sufficient 
for  the  future  support  of  such  prisoner,  yet  such 
prisoner  may  be  discharged  on  a  writ  of  habeas  cor- 
pus.^) 

But  in  a  case  where  a  deputy  sheriff  committed  a 
debtor  in  execution,  and  omitted  to  leave  with  the 
gaoler  a  copy  of  the  execution,  and  such  debtor  after 
several  weeks,  demands  of  the  gaoler  to  be  discharg- 
ed from  his  imprisonment,  and  the  officer  who  levied 
such  execution,  thereupon  furnished  such  gaoler  with 
a  defective  copy  of  such  execution,  and  the  gaoler 
continued  to  hold  such  debtor  in  prison,  without  any 
other  cause  or  authority  therefor,  the  court  would 

not  relieve  such  prisoner  on  habeas  corpus.(c) 

Qiu re  ? — Can  this  be  law  .? 

In  the  state  of  Vermont :  The  writ  of  protection 
ad  testificandum  suspends  all  civil  process  against  the 
subject  of  it  while  coming  to,  and  attending  upon 
court,  with  a  ^reasonable  time  for  the  witness  to  re- 
turn home  after  the  rising  of  the  court.  Testimony 
viva  voce  is  so  much  to  be  preferred  to  depositions, 


(d)  S.  C.  C.  July  term  1808.  Hubbel  vs.  Dimon. 

(e)  Ibid.  September  term  1810.     Towsey  vs.  Dimon. 

vol.  I.  3S 
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witness  ^  and        Ubera,  constraotion 

flip  letter  of  sucavni,  01  »^» 

If  i  he  ui.ness  will  be  discharged  on  a  writ  of 
f ,  ,1T  and  the  offieer  making  the  arrest  be 
haheas  corpus,  <*»u  tu,j  »  . 

U  mercy  for  his  contempt  of  the  eonr^ 

If  a  sheriff  to  whom  a  writ  of  haieas  my*  ad 

7™  is  directed,  commanding  him  to  bring 

FMWr^MW^f  ,<that  the  prisoner 


ff)Tvl.  Rep.  1.27*. 
(q)  Ibid.  11.269. 


CHAP.  VIII. 


OF  SUPERSEDEAS. 


■»»9<»»— 


SUPERSEDEAS   is  a  writ  that  lies  in  a  great  *v^^'' 
many  cases,  and  signifies,  in  general,  a  command  to  what,  aud 
stay  some  ordinary  proceeding  at  law  on  good  cause11* use* 
shown,  which   ought  otherwise    to   proceed.(a)     A 
supersedeas  is  used  for  the  staying  of  an  execution 
after  a  writ  of  error  is  allowed  and  bail  put  in.     But 
no  supersedeas  can  be  made  out  on  bringing  the  writ 
of  error  until  bail  is  given,  where  there  are  judg- 
ments by  verdict  or  by  default  in  debt,  &e.(6) 

If  an  exigent  has  been  awarded  against  a  person,  Uponexijeat 
he  may  have  a  writ  directed  to  the  sheriff,  com- 
manding him,  upon  the  person's  finding  sureties,  to 
appear  at  the  return  of  the  exigent ;  that  if  he  have 
not  arrested  him,  he  do  not  arrest  him,  but  suffer 
him  to  go  in  peace ;  and  if  he  have  arrested  him,  he 
discharge  him.  Or  the  person  against  whom  an  ex- 
igent has  been  awarded  may,  upon  finding  sureties 
in  a  court  which  has  power  to  award  a  writ  of  super- 
sedeas,  have  such  writ  directed  to  the  sheriff  to  the 
same  effect.(c) 

(a)  P.  N.  B.  C5($. 
(6)  Litt.  Air.  543. 
(e)  F.  N.  E.  g£$. 
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nmttKu.      An  express  supersedeas  without  writ,  is  where  a 
^"v^>  nerson   who  has  pursuant  to   an   authority  in  him 

by  a  seeond  order,  forbid  the  doing  of  the  aet.(d) 
As  if  a  justice  of  the  peace  have  made  an  improper 
order,  he  may  upon  reconsideration,  by  a  second 
order,  supercede  the  former. (e) 

0pOB  «*.  When  a  certiorari  is  gifted,  the  part,  H*ay ^have 
a  wmeraedeo*  out  of  chancery  to  the  bhenfflf/ J 
And  it  would  seem  that  a  certiorari  is  itself  a  siiper- 
*edea*,  if  bail  to  try  cause  be  given.  For  it  is 
said  that  «  if  one  bring  a  certiorari"  to  remove  an 
indictment,  and  do  not  give  bail  to  try  it  according 
to  the  statute,  it  is  no  supersedeases  ) 

Wrmrfemr,  A  writ  of  error  is  a  supersedeas  by  implication, 
s  supersedes  til  the  01TOrs  are  examined  ;  that  is,  it  is  a  super- 
tL.,mlhCa"  sedeas  to  the  execution,  but  not  to  an  action  of  debt 
on  the  judgment.  From  the  time  of  the  allowance, 
a  writ  of  error  is  a  supersedeas ;  but  this  must  be 
>vhere  execution  is  not  executed,  nor  began  to  be  cx- 
ecutcd.(/i)  If  the  sheriff,  notwithstanding  such 
writ  of  error,  proceed  to  execute  a  fieri  facias,  the 
court  will  award  a  supersedeas ;  beeause  execution 
has  erroneously  issued,  und  command  a  return  of 
the  money,  (i) 

\  supersedeas   is  grantablc  to  the  sheriff  to  stay 

e  return  of  an  habeas  corpus;  and  if  he  return  it 

afterwards,  and  the  parties  proceed  to  trial,  it  is 


May  br  grant- 
ed   uj>orj   ha- 


(d)  F.  K.  B  'i:'>6. 
(t-)  Strange.  !■  6. 
(/)  V    N    P    *37. 

Eut.  II.  439-    Bo».  fc  Pul    i    478.     Bofc  &  Pul.  ».  SW. 
f.)  Stile.   414. 
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error;  as  well  as  all  the  proceedings  in  an  inferior  •J*"""^" 
court  after  a  habeas  corpus  delivered,  unless  a  pro- 
cedendo be  awarded; in  which  case  n  supersedeas  will 
not  be  granted,  (jj 

If  a  fieri  facias  come  to  the  sheriff,  who  seizes  J^JJ^'JJJ 
the  goods  of  the  defendant,  and,  while  they  remain  on  goods  seiz- 
in the  officer's  hands,  before  a  writ  of  error  is  allow- 
ed, or  a  supersedeas  issues  on  such  writ  of  error,  and 
is  delivered  to  such  sheriff;  he  must,  notwithstand- 
ing, proceed  in  his  sale  of  the  goods ;  having  begun 
to  execute  his  writ  he  must  complete  it.(fc) 

If  a  capias  come  to  take  the  body,  and  before  itJJceilS?!*? 
is  executed,  a  supersedeas  comes,  the  sheriff  must  fore  arrest 
omit  to  make  the  arrest ;  but  if  he  has  already  taken  magt  ^ 
the  body,  when  the  supersedeas  comes,  he  must,  atceed»  &c. 
the  return  of  his  writ,    return   the  body  together 
with  the  supersedeas.Q) 

A  supersedeas  was  delivered  to  a  sheriff  to  stay 
the  return  of  distringas  at  the  assizes,  which  the 
sheriff  did  not  obey,  but  returned  it  notwithstanding ; 
and  it  was  adjudged  error  and  the  judgment  revers- 
ed. Where  the  sheriff  was  going  to  execute  an  hab. 
Jac.  poss.  there  came  a  supersedeas  to  him,  which 
he  refused  to  obey,  and  delivered  possession.  The 
court  granted  an  attachment  against  the  sheriff,  and 
a  writ  of  restitution  to  the  party. (m) 

In  the  state  of  New- York  :  If  a  prisoner  in  exeeu-  inNew-Y«rk. 
tion,  who  has  given  security  for  the  gaol  liberties, 
and  resides  with  his  family  within  the  limits,  obtain 


(J)  Jacob's  Law  Dictionary,  Title  Supersedeas. 
(A)  Dalt.  Shcr.  538, 
(I)  Ibid. 
(m)  Ibid. 
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trpERSEMAs.  a  writ  of  supersedeas,  the  delivery  thereof  to  the 
sheriff  destroys  the  operation  of  the  execution  ;  and 
with  it  the  necessity  for,  and  further  effect  of,  the 
security ;  so  that  the  prisoner  is  thereby  virtual- 
ly and  legally  discharged  from  imprisonment,  and 
may  immediately  thereafter  leave  the  gaol  liberties. 
Nor  can  the  sheriff  legally  prevent  his  departure. 
And  although  the  sheriff,  on  application  therefor,  re- 
fuse to  discharge  the  prisoner,  unless  his  poundage 
fees  on  the  execution  be  first  paid,  yet  the  prisoner 
cannot  maintain  an  action  of  false  imprisonment 
against  him,  if  the  sheriff  do  not  use  any  force  to 
detain  him  in  custody.(a) 

(a)  Johns.  Rep.  IV.  22. 


CHAP.  IX. 


OF  RETURN  OF  PROCESS. 


A  RETURN  is  the  certificate   of  the  officer  to    re™™  o* 

PROCESS* 

whom  any  process  is  directed,  stating  what  he  has  y^^^j 
done  in  obedience  to  the  commands  therein,  or  the  J^j^jf 
reason  of  his  neglect,  and  is  often  the  most  difficult 
part  of  the  sheriff's  duty,  as  the  return  ought  to  be 
both  in  form  and  substance  according  to  law  :  other- 
wise the  officer  may  be  subjected  to  punishment,  and 
the  party  employing  him  to  damage.(a)  All  that  the 
officer  is  commanded  by  writ  to  do,  he  must  perform, 
and  no  more  ;(b)  or  show  a  sufficient  reason  for  his 
neglect  ;(c)  and  make  return  of  his  precept  to  the 
proper  court,  on  or  before  the  day  mentioned  therein 
for  its  returned)  The  return  must  always  be  attest- 
ed by  the  officer  who  made  the  servicc,(e)  and  must 
be  certain  to  every  intent,  (f)  If  the  officer,  upon  a 
capias,  return  that  he  arrested  the  defendant  at  D. 
and  would  have  carried  him  to  the  gaol,  and  that  W. 


(a)  Dalt.  Sher.  162. 
(6)  Ibid.  166. 

(c)  Com.  Dig.  V.  444. 

(d)  Mod.  VI.  148,  159,  196,250, 
(<•)  Cro.  Eliz.  310. 

(f)  Dalt.  Sher.  168. 
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X.  rescued  him,  it  is  not  good ;  because  it  is  not 
shown  where  the  rescue  took  place  :(g)  he  must  also- 
specify  the  time  when  the  facts  took  place.  The  offi- 
cer may  return  that  the  writ  came  to  him  so  late,  that 
on  account  of  the  shortness  of  the  time,  he  could  not 
makerservice  thereof.(ft)  But  if  he  make  such  return 
falsely,  he  is  liable  in  damages. (i) 

Upon  repier.  jf  ^e  gjjppjg^  jn  a  replevin,  return  the  cattle  were 
in  a  fort,  castle,  or  park,  so  that  lie  could  not  make 
deliverance,  it  is  bad;  for  he  might  have  taken  the 
power  of  the  county  witli  him.  Nor  may  he,  in  such 
case,  return  resistance,  for  the  same  reason. fj  J  In 
Imw  up-n  mesne  process  the  officer  may  return  a  rescous  of  the 
^ne  pro"  person  arrested,  or  goods  seized  ;  but  not  so  on  exe- 
cution. And  the  reason  of  the  difference  is,  that  in 
mesne  process,  he  is  not  obliged  to  call  in  aid  tho 
power  of  the  county  ;  but  in  doing  execution  he  must 
if  necessary. (fc)  If  one  taken  on  mesne  process 
be  committed  to  prison,  the  sheriff  may  not  return  a 
rescue  $  for  the  law  presumes  the  sheriff  able  to  keep 
him  there.(Z)  If  the  return  of  a  rescous  does  not 
show  that  the  defendant  was  in  custody,  "and  where 
arrested,  it  is  insufficient.(m)  If  the  sheriff  return 
that  the  defendant  was  rescued  in  the  county  afore- 
said, without  saying,  in  my  bailiwick,  itisgood.(n) 
If  on  a  return  of  rescous  of  two  persons,  it  is  only 
said,  that  they  could  not  afterwards  be  found,  with- 
out saying,  nor  either  of  them,  it  is  bad.(o)  If  a 
rescue  be  made  in  fact  from  a  sheriff's  officer,  the 


(g\  Bali.  Sher.  16S.  and  Yelv.  51. 
(A)  Ibid.  [66. 
(i)  Ibid.   164. 
•     Ibid.  165. 
(4)Bac.  Abr.  IV.  401. 
(/)  Cro.  Jac.  419. 
(m)  Yelv.51.  Com.  Dig.  V.  439. 
(n)  Ibid.  51. 
)  Com.  Dig.  V.  440.  Str.  I.  225. 
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return  may  be  made  either  according  to  the  fact,  or    RI™»*  of 

PROCESS 

as  made  from  the  sheriff,  by  construction  of  law.(p)    v^v-i,J» 

Upon  a  writ  of  habeas  corpus  against  a  person  in  of  habeas 
his  custody,  the  sheriff  must  return  the  facts  accord- corpus* 
ing  to  truth,  and  the   cause  of  commitment,    and 
bring  the  prisoner  into  court,  or  before  the  judge  who 
has  authority  to  examine  and  determine  the  same. (5) 

In  waste,  or  redeseizin,  in  different  towns,  the 
sheriff  must  go  to  each,  but  may  make  his  inquisi- 
tion at  one,  and  a  return  that  he  went  to  D.  and  there 
took  inquisition,  is  good  ',  for  by  intendment  he  might 
have  been  to  each  town,  &c.(r)  If  a  sheriffin  a  writ 
of  account  or  debt,  return  non  est  inventus,  and 
that  he  hath  no  lands  by  which  he  can  be  distrained, 
and  a  capias  issue  against  the  defendant,  who  is  taken 
thereupon ;  when  in  fact  he  had  goods,  chattels,  or 
lands,  sufficient,  he  may  have  his  action  against  the 
sheriff  for  his  false  return,  by  writ  directed  to  the 
eoroners.(s) 

An  officer  may  not  return  any  thing  contrary  to  the 
verdict  of  a  jury.  As  where,  in  an  action  against 
executors,  who  plead  that  they  have  fully  adminis- 
tered, and  it  was  found  against  them,  viz.  that  they 
have  assets  remaining,  the  sheriff,  on  execution,  may 
not  return,  that  they  have  not  any  goods,  &c.  of 
their  testator.  But  such  verdict,  notwithstanding,  the 
sheriff  may  return  that  they  have  not  goods,  &c.  with- 
in his  county.(t)  He  may  not  return  in  replevin,  that 
there  were  no  such  goods  nor  cattle  taken ;  nor  in 
detinue,  that  there  are  no  such  goods  detained  ;  nor 

(/OBac.Abr.  IV.  403. 
\q)  Dal.  Sher.  166. 
(;)  Ibid.  172. 
(*)  Ibid.  173. 
(.')  Ibid    173. 

v«t,  r,  "* 
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T.EftlRN  OF 
J'ROCESS. 


in  a  habere  facias  seisinam,  that  there  is  no  such 
land,  he.  nor  in  a  writ  of  seizin,  non  lenantcy  in  him 
whom  the  law  supposes  to  be  tenant. (11) 

if  officer  if  after   service  of  an   original  writ,  the   officer 

turn  upon  an  make  no  return,  he  is   liable  to  an  action  by  both 
paginal  wiit.  parties  respectively.     He  may  also  be  liable  to  both 

he  is  liable  to1  r  "  " 

action  by  both  parties  for  a  false  return.^1)  The  creditor  in  an  ex- 
ecution, may  maintain  his  action  if  the  officer  return 
that  he  cannot  do  execution  on  account  of  resistance. 
And,  the  plaintiff  in  replevin,  if  the  return  be,  that 
the  cattle  are  in  a  fort  or  castle. (re)  If  an  officer 
take  the  body  or  goods  of  a  defendant  on  mesne  pro- 
cess, and  do  not  return  the  writ,  the  taking  is  tor- 
tious ;  and  the  defendant  may  maintain  an  action  of 
trespasser)  But  the  officer  need  not  return  a  writ  of 
execution  whereon  the  money  is  collected,  and  paid 
over  to  the  plaintiff ;  nor  where  no  inquest  is  to  be 
taken ;  but  only  land  to  be  delivered,  seizin  had,  or 
goods  sold,  &e.(y)  An  officer  may  not  return  that  he 
neglected  to  execute  the  writ  because  the  party  would 
not  pay  his  fees.  But  if  in  replevin,  he  return  that 
the  defendant  claims  property  in  the  goods  or  cattle, 
it  is  good.(;s) 

Erroneous  or     If  the  sheriff  make  an  erroneous  or  bad  return,  the 
may  b(  "I-     court  may  eause  the   same  to  he  amended,  either  by 

mended  by    tiu.  gfceijff  himself,  his  deputy,  or  clerk.fcr)     If  the 
idei  oi  court.    ,.,  .  J  .         ,  ,      , 

slicrm  upon  an  execution,  return  that  he  took  the 

goods  and  chattels,  &c.  of  the  debtor,  &e.  and  that 

they  remain  io  his  hands  for  want  of  buyers,  and  he 

go  out  of  office,  and   the  execution  comes  into  th« 

(«)  Dal.  Slier.  174. 

(;■)  Ibid.  17o,   17  t. 

r<)  [bid.  no.  Com.  Dig.  V.  446,  447.  Salk.  581. 

(.r)  Ibid.  I7d,  179.  Co.  V.  90 

(y)  Ibi.l.  17'.*,   ISO. 

(e)  Ibid,  181. 

(./)  Ibid   I 
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hands  of  the  new  sheriff,  he  is  not  concluded  by  the 
old  sheriff's  retuvn ;  but  may  return  that  his  prede- 
cessor did  not  take  the  goods,  &c.  But  if  the  old 
sheriff  return  a  juror  in  issues,  the  new  sheriff  may 
-not  on  the  distringas,  return  the  same  juror  nihil; 
but  must  return  such  facts  relative  thereto,  as  have 
intervened  between  the  time  of  the  return  made  by 
the  old  sheriff,  and  that  made  by  the  new.(ft) 

The  sheriff  may  return  that  he  had  taken  the  body  JJjJftiSK, 
of  the  defendant,  and  that  he  is  detained,    (in  such  lastake"  tlM» 

111  ,,  ,      N  body,  and  the 

prison  or  gaol  or  elsewhere,  as  the  case  maybe,)  so  prisoner  sick, 
sick  that  he  cannot  be  had  in  court  without  danger  &c> 
of  his  death. (c)  So  he  may  return  (hat  during  the 
whole  time  he  held  the  writ  the  defendant  was  under 
the  protection  of  the  court(specifying  the  particular 
court)  as  a  party,  juror,  or  witness  therein,  as  the 
case  may  be.(d)  If  the  sheriff  before  the  return 
day  of  the  writ,  make  return  that  the  defendant  has 
no  goods,  &c.  it  is  void ;  for  though  he  may  have 
none  at  that  time,  yet  he  may  have  before  the  re- 
turn day.(e)  If  the  officer  return  that  he  has  attach- 
ed cattle  to  the  value  of  £10,  and  does  not  set  out 
what  the  cattle  are,  it  is  bad.^J 

If  the  return  day  of  the  writ  be  sunday,  and  the 
return  appears  to  be  made  on  that  day  it  will  be 
bad  ;  nor  can  it  be  made  on  any  day  subsequent. (g) 
The  sheriff  may  return  that  he  was  always  readv 0n  a  W1  il  of 

.    .  .  ,  "  seizin  and  re- 

to  deliver  seizin,  &c.  and  gave  notice  such  a  day,  pievin. 
but  the  plaintiff  did  not  come  to  receive  it.     And  in 
replevin,  that  no  one  came  to  show  him  the  cattle. 

(/;)  Dalt.  Sher.  193. 
(c)  Ibid.  211. 

(d)  Com.  Dig.  V.  448. 

(e)  Cro.  Eliz.  512.     Com.  Dig.  V.  446. 
(/)  Ibid.  513. 

(g)Mod.  V.  148,  159. 
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return  of  And  on  a  writ  which  says,  "  if  the  plaintiff  make 
^~y^J>  you  secure,"  &c.  that  the  plaintiff  did  not  find  pledg- 
es. But  the  sheriff  may  not  return  that  he  could 
not  have  view  of  the  premises :  nor  that  he  could  not 
have  sight  of  the  cattle  :  nor  that  the  plaintiff  did 
not  prosecute  his  writ :  nor  that  he  had  levied  the 
goods  on  an  execution,  and  afterwards  lost  them  : 
nor  that  they  were  rescued :  nor  non  est  inventus, 
on  a  writ  delivered  to  him  against  his  bailiff.(/i) 

A  return  is  sufficient,  if  it  can  be  ascertained  by 
the  writ.(i) 

sheriff  may  if  the  writ  command  the  sheriff  to  attach  J.  L. 
ment  made  and  the  sheriff  return  that  he  has  caused  J.  L.  to  be 
by  his  orders.attac]ie(^  op  llmt  j    L    is  attached,  it  is  good  ;  for 

the  sheriff  is  not  bound  to  execute  the  writ  in  per- 
son, but  may  do  it  by  deputy.  And  a  return  upon  a 
capias,  that  the  defendant  is  taken,  is  sufficient. 
And  upon  a  scire  facias,  if  the  sheriff  return,  that 
by  virtue  of  this  writ,  as  to  me  commanded,  I  have 
caused  A.  B.  to  know,  &c.  it  is  good,  without  des- 
cribing A*  B.  as  within  named,  (j ) 

trpouagrand  ^  return  upon  a  grand  cape,  ccpi  in  manus,  &c. 
if  it  say  nothing  as  to  the  summons  of  the  tenant,  is 
bad.  And  so  is  a  return  upon  a  scire  facias  against 
an  heir  and  tenants,  if  it  say  nothing  as  to  the  heir  ; 
and  if  the  sheriff  upon  a  petit  cape,  where  the  count 
was  for  a  house  and  stable,  return  that  he  has  taken 
the  house,  and  say  nothing  as  to  the  stable,  it  is  not 
good.  (A;) 


(/;)  Com.  Dig.  V.  44*,  445. 
(,)  Ibid. 

(J)  Salk.  II.  5S9. 
{If)  Com,  Dig.  V.  446. 
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The  sheriff  cannot  make  a  return  contrary  to  his  *e™*"  op 

VkOCSSS. 

former  return  upon  record.     As,  it  he  return  upon    <^^^^j 
a  venire  facim  twelve  jurors,  he  cannot  say  upon  a  J^^ontra- 
distringas  that  one  has  nothing.    If  he  has  returned  »y  to  a  former 
a  distress,  he  cannot  upon  the  grand  distress,  alias, re  urn' 
or  vluries,  say  that  the   tenant   or  defendant  hath 
nothing  hy  which  he  may  he  distrained.     If  upon  a 
capias  for  a  fine,  the  sheriff  return  cepi,  he  cannot 
on  the  ca.  sa.  return  non  est  inventus.    But  he  may 
make  a  return  variant  from  a  former,  but  not  re- 
pugnant to  it.     As  he  may  say,  evicted  by  an  elder 
title  mesne  between  this  and  the  former  writ,  and  so 
has  nothing,*  or  that  he  held  land  for  the  life  of 
another   in  the  right  of  his  wife,  &c.  who  is  now 
dead.(Z) 

Though  a  return  cannot  be  made  contrary  to  a  °I  t0  matter 

°  "of  record. 

matter  of  record,  as  in  the  case  of  a  verdict  against 
executors  on  pkne  administravit,  he  cannot  return 
a  nulla  bona  teslatoris  but  may  return  nulla  bona 
in  his  bailiwick  on  a  devastavit.(m) 

If  there  be  judgment  against  A.  G.  widow,  and 
a  ecu  sa.  thereon,  and  before  the  execution  of  the 
writ,  she  marries  B.  the  sheriff  cannot  return  that 
she  is  now  the  wife  of  B.  for  that  falsifies  the  writ 
and  record.(?») 

In  the  state  of  New-York  it  is  not  requisite  to  the!nNcw*Yo* 
proceedings  on  execution,  that  the  writ  should  ever 
be  returned  ,•  nor  is  it  requisite,  even  if  a  return  be 
made,  that  the  sheriff  should  specify  with  certainty 
the  particular  lands  sold,  or  the  name  of  the  pur- 

(l)  Com.  Dig.  V.  446i 

(m)  Ibid, 

(n)  Ibid,  447. 
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return  of  chaser.     It  is    sufficient  to  slate,  that  of  the  lands 
<^^j    and   tenements   of  the  defendant,   he    caused  to  be 

made  the  debt  and  damages  specified^  in  the  writ,  as 

he  was  thereby  commanded.  («) 

By  under  \  return  by  an  under  sheriff  in  his  own  name,  is 

own  name,  iSnot  a  return  in  the  name  of  the  sheriff.     When  a  man 
not  a  return,  aets in  contemplation  of  law,  by  the  authority,  and  in 

in  name  of  *  "  "    . 

the  sheriff,  the  name  of  another,  if  he  do  an  act  m  his  own 
name,  although  alleged  to  be  done  by  him  as  attor- 
ney, it  is 'void.  (6) 

Upon  cxecu-     if  the  return  of  the  sheriff  on  an  execution  levied 

tion  levied 

unon  lands,  upon  lands,  in  effect,  show  that  there  were  no  goods 
or  chattels  belonging  to  the  defendant,  it  is  good. 
But  the  sheriff's  return  is  not  essential  to  the  title  of 
the  purchaser.  Such  title  is  not  created  by,  nor  de- 
pendant on,  the  return,  but  is  derived  from  the  pre- 
vious sale  made  by  the  sheriff,  by  virtue  of  his  writ. 
It  is  sufficient  for  the  purchaser  that  the  sheriff  has 
competent  authority,  and  sells  and  executes  a  deed 
to  him.  The  proceedings  in  the  case  of  an  extent 
upon  an  elegit,  do  not  apply  to  the  writ  of  Jleri  facias. 
On  the  writ  of  elegit  no  sale  can  be  had ;  but  the 
sheriff  takes  an  inquisition  by  a  jury,  who  set  off 
moieties  by  metes  and  bounds.  The  inquisition  is 
then  necessary  to  be  returned  ;  and  together  with 
the  return  constitutes  the  title.  The  sale  and. 
the  sheriff's  deed  are  sufficient  evidence  of  the  title. 
If  1he  purchaser  can  show  that  the  sheriff  had 
authority  to  sell,  it  is  enough  ;  he  need  not  look 
furtlier.(i ) 


(a)  n.  y.  t.  n.  • 

(4)  Ibid.  $6. 

(()  Johns.  Kep.  1.   \5'j. 


In  MassacLu- 
setts. 
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In  Massachusetts:*  The  officer  who  levies  an  »m,R:,(" 
execution  upon  land.  must,,  in  his  return,  specifically 
set  forth  a  substantial  compliance  with  each  par- 
ticular acquirement  of  Ihe  statute  authorizing  such 
levy,  and  prescribing  the  mode  of  proceedings 
therein:  otherwise  the  levy  will  be  void,  and  no  title 
to  the  land  be  thereby  acquired  by  the  crediior.(d) 

In  the    state   of  Connecticut  an  officer's   return  in  Connecti- 
must  show,  not  only  that  he  has  pursued  the  direc-sn0w  the  writ 
tions   in  the  writ,  but  that  he  has  executed  it  ac-  to  have  been 
cording  to   law.     It  must  be  good  in  substance  and  cor(i„,^  l0 
form,  or  he  cannot,    in  an  action  brought  agaiustlaw- 
him,  be  justified  by  it;  and  though  such  return  may 
be  falsified,  yet  it  is  prima  facie  evidence  of  what 
it  purports,  but  no  more.(c) 

If  an  officer  who  has  served  a  writ  of  attachment  May  be  °a<i« 

_  .to  the  house 

and  taken  the  property  of  the  deiendant,  return  the  0f  the  clerk, 
writ  to  the  house  of  the  clerk,  and  in  his  absence  ^c* 
deliver  such  writ  to  the  wife  of  the  clerk,  inform- 
ing her  what  it  is  thus  delivered  to  her,  it  is  suffici- 
ent to  "exonerate  the  officer  in  an  action  for  not  re- 
turning the  writ  according  to  the  statute,  making  it 
his  duty  to  return  all  writs  by  him  served,  to  the 
clerk  of  the  court  to  which  such  writ  is  return- 
able. f/J 

If  process  issue  against  two  defendants,  and  one 
of  them  is  described  as  living  without  the  official 
precincts  of  the  officer  who   makes  the  arrest,  and 


*  The  principles  of  this  case  apply  as  well  in  Connecticut,  New- 
Hampshire,  and  Vermont,  as  in  Massachusetts. 

(rf)  M.  T.  V.  II.   134. 
(e)  Root.  1. 1> 26. 
m  Dav,  II.  480. 
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he  dates  his  return  within  his  official  precincts,  and 
proceeds,  «  Then  for  want  of  goods  or  estate,  &c.  I 
attached  the  hodies  of  the  said  A.  and  B.  within 
named,  &c."  the  return  is  prima  facie  evidence  that 
both  the  defendants  were  at  the  time  of  the  ar- 
rest, within  the  precincts  of  the  officer  who  served 
the  writ ;  and  good  until  it  be  proved  that  the  arrest 
was  made  without  his  preeincts.(g) 

(<j)  Root.  I.  526, 


CHAP.  X. 


GAOLS  AND  GAOL  LIBERTIES. 


A  GAOL  is  a  place  authorized  bylaw  for  the  con-  gaols,  &c. 
finement  of  prisoners  by  virtue  of  legal  process.    By  What  and 
the  common   law,  every  county  ought  to  have  two  how  provided. 
gaols.(a)     One   for  prisoners   committed  for  debt, 
which  might  be  in  any  house  the  sheriff  should  please 
to  appoint,  and  which  he  might  remove  from  one 
place  to  another  within  his  county  at  his  pleasure,  to 
which  no   liberties  were  attached ;  but  within  the 
walls  of  which  he  must  keep  the  prisoners  in  strict 
and  safe  custody, (6)  and  might  not  suffer  them  to  go 
at  large,  or  at  their  liberty,  neither  within  the  pris- 
on nor  without  the  prison.(c)     The  other  was  a  gaol 
for  the  confinement  of  persons  committed   for  some 
criminal  offence,  which  was  the  county  gaol.(d) 

The  Marshalsea  and  Fleet  prison  are  under  differ- 
ent regulations,  according  to  the  discretion  of  the 
courts  to  which  they  respectively  belong;  and  to 
which,  rules  somewhat  extensive  have  been  annexed  $ 


(«)  Bac.  Abr.  III.  443. 

(b)  Ibid.  M.  T.  R.  III.  86—106. 

(c)  Dal.  Sher.  485. 
\d)  Bac.  Abr.  III.  443. 

YOt,  If  3-5 
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r.Aors,  Sic.  and  within  which,  prisoners   are  not  necessarily  so 
v-^v~^>    closely  confined,  as  in  the  sheriff's  prison  ;  it  being 
no  escape  for  the  prisoner  in  the  Marshalsea  or  the 
Fleet  to  be  any  where  within  the  rules,  though  with- 
out the  walls  of  those  prisons.(e) 

inNew-York,     Gaols  or  prisons,  in  the  state  of   New-York,  are 
how  bui.it  and  erected1  under  the  authority  of  the  legislature  by  spe- 

repaircu.  . 

cial  acts  empowering  the  supervisors  of  the  county 
where  a  gaol  or  prison  is  to  be  built,  to  levy  and  raise 
upon  the  inhabitants  of  such  county  a  specific  sum, 
authorized  by  such  act  for  the  purpose,  (fj  But  gaols 
or  prisons  when  built,  are  kept  in  repair  by  the  su- 
pervisors of  each  county,  whose  duty  it  is  from  time 
to  time  as  occasion  requires,  to  direct  to  be  raised 
and  levied  on  the  freeholders  and  inhabitants  of  the 
county,  a  sufficient  sum  of  money  for  making  ne- 
cessary repairs  to  the  gaols   therein.^) 

"When  the  gaol  or  prison  of  any  county  in  this 
when  de-  state  is  destroyed,  or  rendered  nnfit  for  the  confine- 
stroyed,  &<\  ment  0f  prisoners,  the  iudares  of  the  court  of  com- 

li ow  prisoners  >■  u       ° 

may  be  dis-  m0n  pleas  of  such  county,  or  any  two  of  them,  on 
application  of  the  sheriff",  may,  by  warrant  under 
their  hands  and  seals,  fix  upon  the  gaol  of  some  other 
county  as  the  prison  of  their  said  county,  for.  the  con- 
finement of  criminals  and  debtors,  or  either  of  them, 
or  any  one  or  more  of  them,  as  shall  be  expressed  in 
such  warrant;  and  from  the  granting  such  war- 
rant, the  gaol  so  named,  together  with  the  limits 
thereof,  is  to  all  intents  and  purposes,  so  far  forth  as 
such  warrant  extends,  the  proper  gaol  of  such  coun- 

<y.(/<) 

(<■)  M.  T.  tt.  111.  10?.  Ter.  Hep.  II.  126. 
(f)  St.  N.  Y.  III.  177,  178,   179,   180. 
(-)  Ibid.  I..')63,  .StJi. 
(/<)  Ibid.  V.  102,   103. 
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The  court  of  common  pleas  of  such  county,  may,  caols,  &c. 
at  any  time  after  the  granting  of  such  warrant, 
on  application  of  the  sheriff,  modify  or  annul  the 
same,  as  occasion  may  require  ;  until  their  prison 
shall  be  rebuilt,  or  rendered  fit  for  the  confinement 
of  prisoners :  when  the  powers  of  such  court  and 
judges,  shall  cease  in  relation  to  granting  or  modi- 
fying such  warrant,  and  the  sheriff  must  forth- 
with remove  the  prisoners  in  hi3  custody,  and  so 
confined  without  his  county,  to  his  proper  gaol.(i) 

When  any  such  warrant  or  order  is  issued,  a 
copy  thereof  must  be  served  on  the  sheriff,  undeF 
sheriff,  or  gaoler  of  the  county,  whose  gaol  is  so  fix- 
ed upon  ;  and  from  thenceforth  it  is  the  duty  of  such 
sheriff,  under  sheriff,  or  gaoler,  to  receive  into  the 
prison  of  the  county,  and  safely  keep  all  such  persons 
as  may  come  within  the  terms  or  intent  of  such 
warrant  or  order.  And  such  sheriff,  under  sheriff, 
or  gaoler,  as  far  as  respects  the  persons  so  to  be  de- 
livered to  them,  is  to  all  intents  and  purposes,  the 
sheriff,  under  sheriff,  or  gaoler,  of  the  county  for 
which  such  warrant  or  order  is  made,  (j J 

The  mayor's  court  in  the  city  of  New-York,  and  Liberties  of 
the  several  courts  of  common  pleas,  of  the  respective  ascertained. 
counties,  are  authorized  at  their  discretion  to  appoint 
a  reasonable  space  of  ground,  adjacent  to  the  gaol 
of  the  cdty  and  county  of  New- York,  and  of  the  sev- 
eral counties  wherein  each  gaol  is  situated,  not  ex- 
ceeding a  space  of  ten  acres,  and  not  extending  in 
any  direction  to  a  greater  distance  than  sixty  rods, 
to  be  denominated  the  liberties  of  such  gaol ;  and  to 
cause  such  liberties  or  limits  to  be  designated  by  en- 
closures or  posts,  or  other  visible  marks  placed  on 

(0  St.  N.  Y.  V.  103. 
\j)  Ibid.  103. 
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gaois,  &c.  the  outer  lines  of  such  liberties,  as  to  them  may  seem 
p  roper,  (fe) 

Within  such  limits  a  prisoner  committed  on  any  civil 
process  or  execution  is  considered  to  be  in  gaol,  to  all 
intents  and  purposes,  as  though  within  the  actual  walls 
of  the  prison  %  the  liberties  being  in  contemplation  of 
law  an  extension  of  the  four  walls  of  such  prison : 
nor  is  it  an  escape  for  any  such  prisoner  to  be  at  large 
within  such  liberties,  though  he  has  given  no  bonds 
for  the  liberties  of  the  prison ;  and  if  such  prisoner, 
not  having  given  such  bond,  escape,  and  return  with- 
in the  limits  again  before  any  action  be  brought,  he 
is  in  as  though  taken  on  fresh  pursuit,  and  the  escape 
is  purged.(f)  But  if,  having  given  such  bonds,  a  pris- 
oner escape,  he  cannot  be  retaken  by  the  gaoler,  nor 
detained  by  him,  though  he  voluntarily  return ■;  but 
is,  to  all  intents,  out  of  gaol,  and  his  bond  forfeited, 
and  the  sheriff  liable  for  the  debt  or  damages  for 
which  he  was  committed.(7n) 


•8' 


in  Massacim-  In  Massachusetts :  The  justices  of  the  ceurt  of 
erected  *  and  general  sessions  of  the  peace,  are  authorized  to  as- 
^-euiated.  gess  the  polls  and  estates  within  their  several  coun- 
ties, in  such  sums  as  are  necessary  to  erect  and  keep 
in  repair  a  good  and  sufficient  gaol  in  each  town, 
where,  by  law,  a  court  is  to  be  holden  ;  and  to  direct 
and  order  the  building  and  repairing  of  such  gaols, 
according  to  their  discretion  ;  which  gaols  must  be 
provided  with  sufficient  and  convenient  apartments  for 
receiving  and  lodging  prisoners  for  debt,  separate  and 
distinct  from  felons  and  other  criminals. (a)  And 
such  justices  must,  at  the  beginning  of  every  quarter 


(k)  St.  N.  Y.  V.  509.  I.  359,  360. 
(/)  See  Escape,  ante   169,  171. 
(m)  Ibid. 
(<>)  St.  M.  I.  SI 9. 
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sessions,  inquire  into  the  stale  of  the  prisons  in  their  «*«'•«»  &c- 
respective  counties,  with  respect  to  the  security  of 
such  prisons  from  escape  5  the  condition  and  accom- 
modation of  the  prisoners  ;  and  from  time  to  time, 
take  sueh  means  as  may  best  tend  to  secure  them  from 
escape,  sickness,  or  infection. (h)  And  when  any 
escape  happens  through  the  insufficiency  of  the  gaol, 
though  the  sheriff  of  the  county  stands  chargeable 
to  the  plaintiff,  creditor  or  other  person,  at  whose 
suit,  or  for  whose  debt  the  prisoner  was  committed  : 
such  sheriff  has  his  remedy  over  against  the  county, 
which  must  indemnify  him  there  for.  (c) 


The  court  of  general  sessions  of  the  peace,  must  Liberties  of, 

how  del 
mined. 


also  fix  and  determine  the  boundaries  of  the  gaol-yards, ho 


appertaining  to  the  several  gaols  in  their  respective 
counties. (rf)  But  such  gaol-yard  is  not  an  extension 
of  the  prison,  so  that  the  gaoler  may  permit  a  pri- 
soner to  be  at  large  within  such  yard,  without 
incurring  the  guilt  of  an  escape,  excepting  where 
the  prisoner  has  given  bond  with  sufficient  sure- 
ty or  sureties  within  the  county  to  the  creditor 
or  creditors  in  double  the  amount  for  which  he 
is  committed ;  conditioned,  that  from  the  time  of 
executing  such  bond,  he  will  continue  a  true  pris- 
oner in  the  custody  of  the  gaoler,  and  within  the 
limits  of  such  prison,  until  he  shall  be  lawfully 
discharged,  without  committing  any  manner  of  es- 
cape. And  though,  by  force  of  such  bond,  the 
gaoler  may  permit  such  prisoner  to  have  theliber- 
ty  of  the  gaol  yard  in  the  day  time,  yet  in  the  night 
lie  must  be  confined  in  some  house  or  apartment, 
belonging  to  such  prison,  and  if  found  in  the  night 


(b)  St.  M.  221. 
(r)  Ibid,  219,  22©. 
(d)  Ibid.  |?2. 
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•oods,  kc.  time  voluntarily  without  any  apartment  in  or  be- 
longing to  such  prison,  but  in  the  yard  appointed  to  the 
gaol,  it  is  an  escape  within  the  true  intent  of  tho 
conditions  of  the  bond.^) 

In  Connecti-  in  Connecticut:  There  must  be  kept  and  main- 
erected  andtained  in  good  and  sufficient  condition  and  repair, 
refuiaud.  a  common  gaol  in  every  county  town  in  the  several 
counties  in  the  state;  and  there  must  be  two  of  such 
common  gaols  in  each  of  the  counties  of  New-Lon- 
don, Fairfield,  and  Middlesex  :  viz.  one  in  each  of  the 
towns  of  New-London,  Norwich,  Fairfield,  Danbury, 
Middletown,  and  Haddam.  The  whole  charge  of 
building,  and  of  keeping  such  gaols  in  repair,  must  be 
paid  by  the  counties  to  which  they  respectively  belong. 
And  the  assistants  and  justices  of  the  peace  in  the 
several  counties  are  empowered  and  required  to  tax 
the  inliabitants  of  their  respective  counties,  for 
building,  repairing,  and  furnishing  such  gaols,  as  need 
shall  require;  and  from  time  to  time  to  order,  direct, 
and  take  care  of  the  building,  and  keeping  in  repair 
such  gaols.  CfJ 

"When  any  county  is  destitute  of  a  gaol,  any  per- 
son in  such  county,  liable  to  be  imprisoned,  may, 
by  lawful  authority,  be  sent  to  the  common  gaol  of 
the  next  adjoining  county;  and  the  keeper  of  such 
gaol  must  receive  and  keep  such  prisoner  accord- 
ingly.^ 

County  liable     If  any  person  lawfully    committed   to   any  gaol 
werape      •     1 1* <-  state,    either   in  any  civil  or  criminal  case, 

through  insuf-  J  T 

jftcienry  of     escape,    by    reason   of  the    insufficiency    of     such 

(aol. 

(-)  St.  If.    I.  991.     M.  T.  R.  III.  86— 100. 
{f)  m.  C.  M3,  364* 
(a)  Ibid, 
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gaol ;  all  costs,  charges,  and  damages,  thereby  in-  ooor.s,  it*. 
curred  and  sustained  by  any  person,  must  be  an- 
swered out  of  the  treasury  of  the  county,  wherein 
such  insufficient  gaol  is;  unless  satisfaction  can  be 
obtained  out  of  the  estate  of  the  person  escaping, 
or  from  some  person  or  persons  for  aiding  and  assist- 
ing such  prisoner  to  escape  ;  which  being  the  case, 
the  county  will  not  be  Iiable.(/j) 

-  Though  there  is  no  statute  of  this  state  autho- 
rizing the  setting  out  any  portion  of  ground  as  the 
liberties  of  the  prison,  yet  a  practice  has  long  since 
obtained  for  the  county  court,  to  ascertain  a  certain 
space  adjacent  to  each  gaol  in  their  county,  which 
has  been  considered  the  liberties  of  the  prison.  And 
sheriffs  and  gaolers  continually  admit  prisoners  com- 
mitted on  civil  process  or  execution,  either  on  bonds 
or  without,  to  go  at  large  within  such  limits.  And 
the  superior  court  has  sustained  actions  on  such 
bonds. 

In  the  16th  seetion  of  the  statute  for  regulating 
gaols  and  gaolers,  the  gaoler  is  made  liable  for 
an  escape  for  permitting  a  prisoner  committed  on  exe- 
cution to  go  at  large  without  the  precincts  of  the  pri- 
son, (j )  By  the  20th  section  of  the  same  statute, 
if  the  sheriff  do  not  confine  within  the  walls  a  person 
committed  on  execution  fordebt,  damage,  fine,  or  cost, 
when  so  ordered  by  the  superior  or  county  court,  as 
the  ease  may  be,  such  sheriff  is  guilty  of  an  escape. (k)  Liberties  or, 
These  sections  plainly  recognize  a  right  in  the  ['°^ejScer"  . 
sheriffs  ti>  permit  prisoners,    under  certain  cireum- 


(A)  St.  C.  367,  363.  see  escape. 
O)  Ibid.  366. 
(k)  Ibid.  367. 
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coobj,  Ac.  stances,  to  go  at  large  beyond  the  walls  of  the  prisons  5 
v-*rv^  and  perhaps  sufficiently  sanction  the  proceedings  of 
the  county  courts,  in  ascertaining  and  determining 
liberties  to  the  prisons  of  their  respective  counties. 
The  principle  that  in  legal  construction,  the  lib- 
erties of  the  prison  are  an  extension  of  the  prison 
itself,  or  quasi — an  enlargement  of  the  space  within 
its  walls,  has  been  so  often  recognized  by  the  supe^ 
rior  court,  as  far  as  laid  down  in  the  cases  of  Bona- 
fous  and  'Walker.(Z)  and  by  the  supreme  court 
of  New-York, (m)  that  such  may  be  considered  the 
law  in  Connecticut. 

i»  New-  in  New-Hampshire  1  The  court  of  general  sessions 

ho*°«rectcii  of  tne  l»^ac'e'  uave  tue  cul'c  of  building,  inspecting, 
*nd regulated. anj  repairing  all  prisons;  and  must,  at  the  begin- 
ning of  every  term  enquire  into  the  state  of  the 
prisons  in  their  respective  counties  ;  as  to  the  secu- 
rity of  such  prisons  from  escape,  the  condition  and 
accommodation  of  (he  prisoners,  and  from  time  to 
time  take  care  to  secure  them  from  escape,  sickness, 
and  infection.  And  in  case  of  the  escape  of  any 
prisoner  committed  for  debt  through  the  insufficien- 
cy of  the  gaol  or  prison,  in  any  county,  though  the 
sheriff  stands  chargeable  to  the  creditor  or  person  to 
whoso  use  any  forfeiture  was  adjudged,  or  any  da- 
mages or  costs  awarded  against  such  prisoner,  for 
the  amount  of  such  damages  and  costs,  yet  such 
sheriff  has  his  remedy  against  the  county,  which 
must  eventually  indemnify  him. (71) 

Libertiei,  }„  y^g  s<;ije  it   is  the  duty  of  the  justices  of  the 

how  a.*  ■  1  - 

uined.  inferior  court  of  common  pleas,  to  fix  and  determine 

the  boundaries    of  the  gaol  yards  appertaining  t»> 

(')  fer.  Rep   126, 

(m)  Juhns.  Rep    nee 'escape,  ante  171. 

St.    N    11.  184 
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the  several  gaols  in  their  respective  counties  ;  and  goods,  arc. 
to  extend  the  bounds  and  limits  of  such  gaol-yards  v-*"v"w 
as  far  as  the  local  situation  of  the  gaols,  and  the 
convenience  and  accommodation  of  the  prisoners  re- 
quire :  provided  said  yards  may  not  in  any  case  ex- 
tend more  than  two  hundred  rods  each  way  from 
said  gaols  ;  and  the  determination  of  such  inferior 
court,  be  at  all  times  subject  to  the  controul  of  the 
justices  of  the  supreme  court  of  judicature. (o) 

In  the  state  of  Vermont;  There  must  be  kept  in  Vermont, 
and  maintained,  in  good  and  sufficient  repair,  a  com-^dregu^^. 
mon  gaol  or  prison  in  each  shire  or  county  town,  at 
the  expense  of  the  county  in  which  such  gaol  is,  or 
shall  be  erected  ;  to  be  defrayed  by  a  tax  upon  the 
polls  and  ratable  estate  of  the  inhabitants  of  the  se- 
veral towns  in  such  county,  to  be  assessed  by  the 
representatives  chosen  to  represent  the  several 
towns  in  such  county,  in  the  general  assembly.  And 
at  the  stated  session  of  the  supreme  court  of  judica- 
ture in  each  county,  the  grand  jurors  impannelled 
at  such  court  must  examine  into  the  situation  of  the 
gaols  in  the  several  counties ;  and  if  they  find 
any  such  gaol  insufficient,  present  the  same  to  the 
court,  who  must  order  a  record  thereof  to  be  made, 
by  the  clerk,  and  a  copy  thereof  transmitted  to  the 
clerk  of  the  county  court  in  the  same  county ;  and 
thereupon  the  sheriff  of  such  county,  must,  under 
the  direction  of  one  or  more  of  the  judges  of  the 
county  court,  proceed  to  repair  such  gaol,  and  his 
expenses  therein,  accurately  keep  and  exhibit  to 
the  judges  of  the  county  court,  who  must  audit  the 
same,  and  direct  the  clerk  to  draw  an  order  on  the 
treasurer  of  such  county,  for  the  sum  found  due  to 

(o)  St.  N.   H.   186. 
TOT,.  I.  M 
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C™^L^,'  such  sheriff;  which  treasurer  must  immediately 
pay  the  same.  "When  any  escape  is  made  through 
the  insufficiency  of  the  gaol,  the  county  must  be 
answerable  to  the  sheriff  for  all  legal  cost  and  da- 
mage, by  him  sustained  in  consequence  of  such  es- 
cape, the  sheriff  being  liable  immediately  to  the 
party  injured  by  such  escape.(p) 

Liberties.how     rpjie    €0untv  courts    in   their  respective  counties 

ascertained.  *  ] k 

must  set  out  yards  to  their  respective  gaols  for  the 

liberty  of  such  prisoners  as  may  be  confined  in  them 

respectively.(g) 

See  obligations,  covenants,  and  promises. 


(p)  St.  V.  517,  318.      Fay's  impression,    179S. 
(</)  Ibid.  320,  321. 


CHAP.  XI. 


OF  OBLIGATIONS,   COVENANTS,  AND 
PROMISES. 


BY  the  statute  of  23d  H.  VI.  chap.  10.  it  is  en-0I 
acted,  That  all  sheriffs  and  other  officers  and  minis- 
ters, shall  let  out  of  prison  all  persons  in  their  cus-  BaTb 
tody,  by  force  of  any  writ,  bill,  or  warrant,  in  an  wbat,and  how 
action  personal  or  by  cause  of  indictment  for  tres- 
pass, upon  reasonable  surety  of  persons  having  suf- 
ficient within  the  counties  to  keep  their  days — (per- 
sons in  ward  by  redemption,  execution,  capias  ut 
lagatum,  or  excommunication,  surety  of  the  peace  ; 
and  all  persons  committed  by  special  order  of  the 
justices,  excepted.)  And  no  sheriff,  nor  his  officers, 
shall  take  any  obligation  for  any  cause  aforesaid, 
or  by  colour  of  tbeir  office,  but  only  to  themselves ; 
nor  by  any  person  who  shall  be  in  their  ward  by 
course  of  law ;  but  by  the  name  of  their  office,  and 
upon  condition  written,  that  the  said  person  shall 
appear  at  the  day  contained  in  their  writ,  bill,  or 
warrant.  And  if  any  sheriff,  or  officers  aforesaid, 
take  any  obligation  in  other  form,  by  colour  of  their 
office,  it  shall  be  void.(a) 

(a)  Dalt.  Sher.  517,  518.     Lac.  Abr.  IV,  46j, 
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This  statute  has  been  substantially  re-enacted  in 
the  state  of  New- York  ,*(&)  and  in  practice  is  adopted 
in  Massachusetts  ;(c)  and,  it  is  believed,  in  the  other 
states,  so  far  as  relates  to  taking  bail  on  mesne  pro- 
cess, and  the  invalidity  of  obligations  taken  by  colour 
of  office  materially  variant  from  the  form  prescribed. 

On  the  first  branch  of  the  statute,  the  sheriff  is 
obliged,  in  eases  not  within  the  exceptions,  to  admit 
the  party  to  bail  ,•  and  if  lie  refuses,  is  liable  to  an 
action  by  the  party  injured.  This  is  but  an  affirm- 
ance of  the  common  law.(d) 

But  the  clause  which  renders  void  any  obligation 
taken  by  colour  of  office  in  a  form  not  authorized  by 
the  statute,  is  in  prevention  of  the  oppression  suffered 
by  debtors,  and  of  the  delay  creditors  experienced 
previous  to  the  enactment  of  the  statute.(e) 

The  defendant  must  be  lawfully  in  custody  of  the 
officer,  or  the  bond  will  be  void.  But  the  bond  may 
be  executed  by  but  one  surety,  and  yet  be  good  ;  for 
the  words  upon  reasonable  securities,  are  for  the 
benefit  of  the  sheriff,  who  must,  at  his  peril,  make 
himself  secure,  ffj  And  though  the  surety  be  a 
stranger  inhabiting  without  the  county,  and  having 
nothing  within,  in  an  action  on  the  bond,  it  cannot 
be  avoided  on  that  account. (sr) 

If  the  bond  be  made  to  the  sheriff  himself,  (or 
other  officer  as  the  case  may  be,)  by  the  name  of  his 
office,  and  for  the  appearance   of  the  defendant  at 

(b)  St.  N.  Y.  1.210. 

(f)  M.  T.  Rep.  II.  194. 

(t/)  Dalt.  Shcr.  518,  35<5,  557.  Eac,  Abr.  IV.  461 

(<■)  Dalt.  Sher.  518,  519. 

(/)  (hid.  520.     Co.  X.  101. 

f?)  Cro.  Eliz,  808.  802. 
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the  day  only,  though  in  other  circumstances  somo-OBUGAT10,,s. 
what  variant,  it  may  be  good.(/i)  v^-vw 

An  obligation  made  to  the  deputy  of  a  bailiff,  or 
to  an  under  sheriff's  deputy  is  void,  for  it  ought  to 
be  in  the  name  of  the  sheriff  or  bailiff  himself.(i) 

If  the  sheriff  arrest  a  man  in  his  own  county, 
and  carry  him  into  another,  and  there  detain  him 
until  he  has  given  bond  for  appearance,  the  bond  is 
hot  within  the  statute  $  but  is  void  for  duress. (j ) 

If  the  sheriff  take  bond  for  the  appearance  of  the 
defendant  arrested  by  virtue  of  a  void  process,  the 
authority  issuing  it  not  having  jurisdiction  so  to  do, 
the  bond  is  void.(fe) 

If  the  officer,  taking  a  bail"  bond,  omit  to  des- 
cribe himself  as  an  officer,  as  if  the  bond  be  made 
to  A.  B.  without  adding  sheriff  of,  &c.  (or  constable, 
as  the  case  may  be,)  the  bond  is  void.(f) 

If  the  condition  of  a  bail  bond  be,  that  the  defend- 
ant appear  before  the  justices,  &c.  at  W.  on  the  day, 
&c.  to  answer  to  J.  H.  as  shall  appertain,  and  further 
to  do  and  receive  as  the  court  therein,  of  him,  shall 
consider  in  that  behalf,  that  then,  &c.  the  bond  is 
void.(wt). 

These  words,  by  colour  of  his  office,  are  general, 
and  extend  to  bonds  taken  by  colour  of  office,  other 
than  those  taken  from  persons  in  their  custody  :  as 


(h)  Cro.  Eliz.  862.     Cro.  Jac.  286. 

(0  Noy.  69. 

(j)  Cro.  Eliz.  745. 

(k)  Ibid.  64G. 

(/)  Ibid.  862.     Cro.  Jac.  286. 

On)  Ibid,  672, 
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obligations,  a  ij0n(i  takcn  f01.  (]ie  payment  of  fees  upon  an  execu« 
<*>-y~^   tion,  being  taken  by  colour  of  oilicc,  and  by  which, 
if  allowed,  the  officer  may  take  double  fees.(n) 

So  a  bond  taken  from  a  prisoner  for  meat  and 
drink,  is  a  bond  taken  colore  officii,  and  void.(o) 

But  where  a  sheriff  had  taken  goods  in  execution, 
and  afterwards  took  a  bond  of  the  defendant  to 
pay  the  money  in  court  at  the  return  of  the  writ, 
it  was  held  not  void  by  the  statute,  nor  was  it  void 
by  the  common  Iaw.Q)) 

A  single  bond  without  condition,  is  void.  If  the 
condition  be  in  substance  variant  from  the  statute, 
us,  if  there  be  added  to  the  lawful  condition,  that  the 
prisoner  pay  so  much  more  for  ahorse,  the  addition 
makes  the  whole  void.  So  is  a  condition  to  save 
the  sheriff  harmless,  on  his  admitting  to  bail  per- 
sons not  bailable,  void  at  common  law.(g) 

Though  the  statute  speaks  only  of  obligations, 
vet  promises  are  adjudged  to  he  within  the  intention 
of  it.(r)  As  where  a  special  bailiff  had  taken  the 
body  of  one  H.  in  execution,  the  defendant,  as  well 
in  consideration  that  the  bailiff  would  permit  him 
to  go  at  large,  as  of  two  shillings  paid  in  hand, 
promised  to  pay  the  bailiff  all  the  money  in  which 
he,  IF.  was  condemned  :  and  upon  an  action  brought 
by  the  bailiff  on  this  promise,  it  was  held  to  be  con- 
trary to  the  statute,  the  consideration  not  good, 
and  promise  void  :  and  though  joined  with  another 


(:A  Da!t.  SIk  r.  523,  594, 

(p)  Co.  X.  99. 
I.  It  p. 

Shcr,  5?*» 
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consideration  of  two   shillings,  yet,  being  void  and  <™"«ation», 
against  the     statute  for    part,  it  was   void   in  the    v^-v-^> 
whole.  (s)i 

So,  where  J.  S.  promised  a  gaoler,  if  he  would 
permit  a  prisoner,  then  in  his  custody,  to  go  at  large, 
that  he,  J.  S.  would  pay  the  gaoler  so  much  money : 
for  a  breach  of  which  promise  an  action  was  after- 
wards brought,  and  by  the  whole  court  the  promise 
adjudged  void.(f) 

A  promise  to  save  the  sheriff  harmless  for  the 
ease  and  enlargement  of  a  prisoner,  is  not  only 
within  the  statute,  but  void  at  common  law.(u) 

An  obligation  taken  by  the  sheriff  for  the  payment 
of  money  due  to  the  state  on  an  extent  out  of  the  ex- 
chequer, is  not  within  the  statute.(t>) 

If  the  sheriff  arrest  a  defendant,  and  B.  a  stranger, 
enter  into  an  obligation,  conditioned,  that  the  de- 
fendant shall  give  security,  such  as  the  plaintiff  shall 
approve,  for  the  payment  of  ninety  pounds  to  him, 
or  shall  render  his  body  to  prison  at  the  return  of 
the  writ,  the  bond  is  not  void  by  the  statute.(w) 

So  if  a  capias  be  taken  out  against  the  defendant, 
and  a  third  person  gives  the  plaintiff  a  bond  that  the 
defendant  shall  pay  the  money,  or  render  himself 
at  the  return  of  the  writ,  it  is  a  good  bond,  ami 
not  within  the  statute  ,•  because  it  is  not  by  the 
direction  of  the  officer,    but  by  the    agreement   of 


(s)  Cro.   Eliz.  199,  200.     Dalt.  Sher.  '524. 

(0  Dalt.  Sher.  524. 

(u)  Co.  X.    101,   102. 

(a)  Ibid.  100. 

(»)  Mod.  II.  S04,  505. 
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0*UtfJ.10NS'  the   Plaintiff '  and  there  is  no  law  which  makes  the 
agreement  of  the  parties  void.(a?) 

A  bond  taken  by  the  serjeant  at  arms,  attending 
the  house  of  commons,  is  not  within  the  statute ',  but 
being  for  ease  and   favour,  is  void  by  the  common 

law.(y) 

A  bond  taken  by  the  marshal  of  the  king's  bench, 
for  the  easement  or  delivery  of  a  prisoner  in  exe- 
cution, is  void  by  the  statute,  though  he  be  not  named 
in  it.(») 

If  A.  be  taken  on  a  ca.  sa.  and  escapes,  and  be 
afterwards  retaken,  and  for  his  enlargement,  gives 
a  bond  to  the  gaoler,  it  is  void.(a) 

If  a  capias  be  awarded  against  B.  and  before  the 
arrest,  or  after  the  return,  the  sheriff  takes  an  obli- 
gation for  his  enlargement,  it  is  void,(6) 

If  the  condition  of  a  bond  be,  to  be  a  true  pris- 
oner, and  to  pay  so  much  per  week  for  chamber 
room,  it  is  void.  Though  a  bond  for  true  impris* 
onment  is  good,  prima  facie,  yet  the  defendant  may 
aver  that  it  was  given  for  ease  and  favour  ;  and  may 
also  make  the  like  averment,  if  the  obligation  be 
given  for  the  payment  of  money  generally.(c) 

If  the  under  sheriff  covenant  with  the  high  sheriff 
to  discharge  and  save  him  harmless  from  all  escapes 
of  prisoners  arrested  by  the  under  sheriff,  or  any  by 


(.r)  Mod.   II.  305. 

( V)  Keble,  39  I . 

(;)  Cro.  Eliz.  66. 

(«)  Leon,  II.  119. 

(6)  Bac.  Abr.  IV.  464.     Sid.  151, 

(<•)  Ibid.     Raytn.   '2J2. 
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faini  appointed,  this  is  a  good  covenant.  But  if  the  obligations, 
high  sheriff  make  J.  S.  his  under  sheriff,  and  take  v^~^^ 
a  bond  or  covenant  from  him,  that  he  will  not  serve 
executions  above  twenty  pounds  without  his  special 
warrant,  this  is  a  void  covenant ;  because  the  under 
sheriff  is  by  law  obliged  to  execute  all  precepts,  as 
well  as  the  high  sheriff:  though  this  covenant  is  void 
in  law,  yet  the  bond  or  indenture,  as  it  is  not  found- 
ed on  the  statute,  is  governed  by  the  common  law, 
and  may  be  good  for  other  covenants  therein  con- 
tained. For  though  if  the  sheriff  take  a  bond  upon 
the  statute  of  23.  H.  VI.  cap.  10.  for  a  point  a- 
gainst  that  law,  and  also  for  a  due  debt,  the  whole 
bond  is  void,  the  letter  of  the  statute  being  so : 
yet  by  the  common  law,  the  bond  is  only  void  as 
to  what  is  against  law,  and  remains  good  for  the 
rest.(d)         *■ 

In  debt  upon  an  obligation  entered  into  by  the 
under  sheriff,  for  the  payment  of  money  into  the  ex- 
chequer within  fourteen  days  after  he  received  it, 
he  pleaded  the  statute  of  23.  H.  VI.  cap.  10.  and 
averred,  that  it  was  taken  colore  officii ;  but  upon 
demurrer,  it  was  adjudged  that  the  statute  extended 
only  to  bonds  taken  from  those  who  were  to  appear, 
or  who  were  in  ward,  and  not  to  this  case.(e) 

In  the   state  of  New- York :  A  bond  taken  by  the  inNew-York. 

,  .  ,      .    What    bonds 

sheriff  to   induce  a  less  rigorous   imprisonment,  is  may  be  taken 
good,  if  the  indulgence  be  such  as  he  would  other- ofPrisoners- 
wise  consistently  with   his    duty   be    authorized  to 
grant :  if  it  confer  a  privilege  inconsistent  with  his 
dnty,  by  which  the  object  of  the  imprisonment,  as  a 
mean  to  compel  a  satisfaction  of  the  plaintiff's  de- 

(d)  Bac.  Abr.  IV.  438,  439. 

(e)  Ibid.  439. 

YOT»  X.  37 
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obligations,  niaml  may  be  impaired  or  defeated,  the  bond  is  ille- 
v^A,-^  g&l  aad  void.  It  is  then  a  bond  fop  ease  and  favour 
of  the  prisoner,  and  contrary  to  the  statute.  So  a 
bond  taken  by  the  sheriff  under  colon**  of  his  office, 
to  acquire  profit  or  emolument,  is  void.  The  statute 
is  directed  against  oppression  on  the  one  hand,  and 
improper  indulgence  on  the  other.  A  bond  cou» 
dilioned,  "'That  the  defendant  shall  remain  a  true 
and  faithful  prisoner  in  the  gaol  or  prison  until  from 
thenee  discharged  by  due  course  of  law,"  and  de- 
signed to  indulge  him  to  goat  large  within  the  walls 
of  the  prison,  is  good  at  common  law,  and  not  within 
the  statute  prohibiting  the  inking  bonds  for  ease  and 
favour  ;  nor  affected  by  the  statutes  relative  to  gaol 
liberties,  (ft) 

A  bond  given  to  indemnify  the  sheriff  against  an 
escape  already  happened,  is  good.  The  bonds  which 
are  void  under  the  act  as  being  given  for  case  and 
favour,  are  those  given  by  a  person  in  eustody.(b) 

A  promise  made  by  a  eon  stable  to  a  defendant  a- 
gainst  whom  he  has  an  execution  issued  from  a 
justice  court,  that  if  the  defendant  will  deliver  prop- 
crty  as  security  for  the  payment  of  the  execution, 
he,  the  constable,  will  wait  thirty  days  before  he 
will  sell  the  property,  is  a  promise  without  consider- 
ation and  void.(c) 

jioiid  from  AVhere  a  sheriff  takes  a  bond  from  his  deputy  for 
toLU  princi-  ^1C  4^ue  execution  of  his  office,  the  same  bond  con- 
tinues in  force  as  long  as  the  sheriff  continues  in 
office,  and  the  other  party  is  his  deputy.  Though 
the  sheriff  is  continued  m  office  by  reappointment, 

(a)  Johnson's  Cases,  II.  <239 — 2i5. 

(<4)  N    \    T.  R    1.  4fi0.     aiot!.  V.  225.     Co.  X.  100. 

(c)  Julius.  Kep.  U.   193. 


pal. 
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yet  the  bond  of  the  deputy  need  not  be  renewed,  but  f>L'f  y',ns\ 
continues  in  force,  and  extends  to  all  acts  of  such    ^^y^ 
deputy,  as  well  after  such  appointment  as  before  ; 
and  covers   the  acts  of  such  deputy  so  long  as  ho 
holds  the  office  under  sueh  sheriff,  (d) 

If  a  prisoner  in  execution,  in  order  to  obtain  the 
liberties  of  the  gaol,  together  with  a  security  enter 
into  a  bond  to  the  sheriff,  conditioned,  that  he  Khali 
remain  a  faithful  prisoner,  &e.  pursuant  to  the  statute 
regulating  the  liberties  of  gaols,  and  the  sheriff  at 
the  same  time  take  a  warrant  from  the  obligors, 
directed  to  an  attorney,  to  confess  judgment  on  the 
bond ;  by  virtue  of  which,  a  judgment  is  entered 
and  execution  issued  thereon ;  such  warrant,  judg- 
ment, and  execution,  are  all  void  :  for  the  statute 
does  not  authorize  the  sheriff  to  take  such  warrant, 
and  if  permitted,  might  be  employed  to  oppressive 
purpose  s.(e) 

In  the  state  of  Massachusetts  :  If  the  plaintiff  in In  Massachu- 

r  setts,  wnai 

replevin  execute  an  informal  bond,  voluntarily,  to  bonds  are  ic- 
obtain  goods  attached  ;  and  the  officer  thereupon  de-^'t'  an 
liver  him  the  goods,  the  defendant  in  replevin,  may, 
if  he  please,  accept  the  bond,  and  pursue  a  remedy 
at  law  upon  it  against  the  obligors  ;  unless  the  bond 
be  void  at  common  law.  Bonds  for  ease  and  favour 
are  void  here  by  our  common  law,  founded  on  an  En- 
glish statute  in  force  before  the  settlement  of  this 
country  ;  and  so  are  bonds  given  to  an  officer  to  in- 
demnify him  for  a  breach  of  his  duty  likewise  void. 
But  a  bond  merely  informal,  given  for  an  object 
lawful  in  itself,  is  not  within  either  of  those  descrip- 
tions of  void  bonds  :  and  it  would  be  altogether  un- 


(d)  Johns.  Rep.  V.  16S. 

(<•)  Johns.  Case*,  I.  l?i>.    Vide  Sa!k.  If.  $74.     Cases  contra 
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obligations,  reasonable  to  allow  defendants  to  dispute  their  bonds 
\^~y^u    voluntarily  executed  by  them,  after  their  principal 
has  had  their  full  benefit  of  it,  as  a  legal  deed.CfJ 

The  condition  of  a  bond  was — That  whereas  the 
plaintiff  as  constable  of  the  town  of  B.  had  taken 
one  S.  B.  as  a  prisoner,  by  virtue  of  a  warrant 
granted  by  N.  C.  esq.  and  therefore,  if  the  defend- 
ants or  either  of  them  shall  deliver  up  the  said  S.  B. 
on  the  day  of,  &c.  or  sooner,  if  the  defendants  or 
either  of  them  shall  see  cause,  the  bond  shall  be 
void.  It  was  determined  that  the  plaintiff  had  no 
right  to  take  such  bond  in  exercising  the  office  by 
which  it  was  obtained.  And  that  in  fact,  the  per- 
mission by  the  officer  to  his  prisoner  to  go  at  large 
after  the  arrest,  amounted  to  a  voluntary  escape  ;  and 
that  the  bond  intended  to  protect  him  against  the 
consequences  of  his  own  misconduct,  is  void  at 
law.(f) 

A  discharge  from  prison  by  a  competent  tribunal, 
though  obtained  by  fraud,  is  a  discharge  in  due 
course  of  law.  And  no  action  can  be  maintained 
on  the  bond  for  the  liberties  of  the  prison,  on  ac- 
count of  the  departure  of  the  prisoner. (Ji) 

In  the  state  of  Connecticut :  Action  on  bond  to 
the  sheriff,  conditioned  that  one  S.  should  abide  a 
faithful  prisoner,  and  not  depart  the  gaol  until  he 
should  have  paid  the  execution,  on  which  he  was 
committed ;  together  with  the  sheriff's  and  gaoler's 
fees,  and  the  gaoler  for  his  support.  The  execution, 
sheriff's,  and  gaoler's  fees,  had  been  paid  before 
bringing  the  action,  which  was  brought  to  recover 


(/)  m.  t.  r.  v.  sit; 

(?)  Ibid.  541. 

fh)  Cranch,  III.  300. 
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the  expenses  of  victualling  only.     The  court  direct-  oh^t^ 
ed  the  jury,  that  a  bond  to  the  sheriff  from  a  pris-    ^J^ 
oner  in  execution,  conditioned   that  he  will  abide  a 
faithful  prisoner,  and  not  depart  the  gaol  until  his 
support  should  be  paid,  is  illegal  and  void Ver- 
dict for  defendant.(f) 

In  an  action  on  a  prison  bond,  for  the  escape  of  a 
prisoner  committed  on  execution,  if  the  creditor  in 
such  execution,  be  by  the  statute  of  limitations  barred 
of  all  rigbt  of  action  against  the  sheriff  for  such  es- 
cape,   the    sheriff  will    recover   nominal    damages 

If  the  sheriff  appoint  a  deputy  for  the  space  of  six 
months,  and  A.  and  B.  thereupon  enter  into  a  bond 
to  the  sheriff,  conditioned,  «  That  such  deputy  shall 
faithfully  perform  his  said  office,  and  execute  all 
lawful  writs  according  to  law,  and  ever  save  harm- 
less and  indemnify  the  sheriff,  his  heirs,  &c.  from 
all  costs  and  damages  whatever,  that  shall  or  may 
arise  by  means  of  his  being  deputed  as  aforesaid," 
and  such  deputy  sheriff  continues  to  act  as  such, 
under  said  deputation ;  and  after  the  expiration  of 
said  six  months,  by  his  negligence,  subjects  the 
sheriff  to  damage,  A.  and  B.  are  not  liable  on  their 
bond  to  the  sheriff,  to  indemnify  Mm  for  any  damage 
he  may  sustain  by  any  default  of  such  deputy,  com- 
mitted after  the  expiration  of  said  six  months,  (k) 


(i)  Root,  T.  158. 
(j)  Ibid.  II.  334. 
(*)  Kirby.  189.     See  ante,  282. 


CHAP.  XII. 


OF   ACTIO  NS. 


I.  ASSUMPSIT. 

ASSUMPSIT  lies  in  favour  of  an  officer  for  his 
fees.(a)  But  it  will  not  lie  in  his  favour  to  recover 
a  sum  agreed  to  be  paid  for  accepting  bail  of  one 
arrested,  because  it  is  the  officer's  duty  to  take  bail, 
and  the  consideration  illegal (/)  So,  where  an  ex- 
ecutor  having  sued  out  an  execution,  put  it  iuto  the 
hands  of  the  sheriff,  a  friend  of  the  executor,  in 
consideration  that  the  sheriff  would  execute  the 
Writ;  and  of  sixpence,  given  him  by  the  plaintiff, 
promised  to  give  the  plaintiff  £60.  On  an  action  on 
the  promise  for  the  £60,  it  was  held  that  the  con- 
sideration was  illegal,  and  the  action  would  not 
lie.(c)  If  an  officer  discharge  a  defendant,  on  his 
payment  of  the  sum  endorsed  on  the  writ,  and  after- 
wards the  officer  is  compelled  to  pay  the  whole  debt, 
he  may  maintain  assumpsit  for  the  rest  against  the 
person  discharged. (d) 


(«)  Chitty,  Plead.   II.   31. 

(b)  Bur.  II.  924.     Bl.  Rep.  II.  $04. 

(c)  Cro.  Jac.  103. 

(rf)  Peak,  N.  P.  C.  143. 
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assumpsit.  If  an  officer  collect  money  on  an  execution,  and 
do  not  pay  it  over  to  the  plaintiff,  he  may,  after  de- 
mand, recover  it  on  assumpsit.(e)  If  a  sheriff's  offi- 
cer take  money  unlawfully,  colore  officii;  assump- 
sit for  money  had  and  received,  lies  against  the 
sheriff,  (fj 


(e)  M.  T.  R.  Esp.   Cas.  I.  \bi,  263. 
(/)Esp.  Cas.  II.  507.  III.    231. 


II.  COVENANT  BROKEN. 

THE  sheriff  may  maintain  an  action  of  covenant 
broken,  against  an  under  sheriff,  on  covenant  ta 
save  harmless  his  principal  from  all  escapes  of  per- 
sons arrested  by  the  under  sheriff,  or  any  by  him 
appointed,  (a) 

(a)  Bac.  Abr,  IV.  438.  aud  cases  there  cited. 
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III.  DEBT. 

DEBT  lies  in  favour  of  an  officer  for  his  fees,  for 
levying  an  execution  on  land  :(a)  and  so  for  exe- 
cuting an  erroneous  writ  ;(b)  and  for  levying  an  exe- 
cution on  goods,  when  the  parties  compromise  he  tore 
the  goods  are  sold.(c)  The  sheriff  may  maintain 
debt  against  the  sureties  on  a  bail  bond  taken  to 
himself ;  and  that,  thougli  the  sureties  had  nothing 
within  the  county.(d)  So  he  may  on  a  replevin 
bond,  Avhere  the  goods  have  been  replevied  from  his 
possession.(c)  So  he  may  have  debt  on  bonds  for 
the  prison  liberties  ;CfJ  a,ltt"  on  a  bond  for  his  in- 
demnity given  by  his  deputy  j(g)  and  against  the 
surety  on  such  bond.(ft) 

Debt  doess  not  lie  against  the  sheriff  because  an 
officer  of  his,  who  keeps  a  lock-up  house,  (but  not 
the  officer  to  whom  the  warrant  was  directed,)  takes 
more  money  for  a  bail  bond  than  the  law  allows.(i) 
But  it  does  against  an  officer  who  returns,  that  he  has 
levied  the  money  under  an  execution ;  but  not  if  he 
return,  that  he  has  seized  goods  to  such  a  value, 
which  remain  in  his  hands  for  want  of  buyers. (jj 
But  if  his  return  be  that  the  goods  were  rescued, 
the  sheriff  is  liable  in  debt.(/T)  Debt  also  lies  against 
the  executors  of  the  sheriff,  who,  having  levied  mo- 


(a)  Salk.  209. 

(b)  Ibid.  332. 

(0  Term.  Rep.  V.  476. 

(e)  M.  T.   R. 

(/)  Ter.  Rep.  II.   126. 

(g)  Ibid.  I.  CO.  Rac.  Abr.  IV.  439. 

(h)  Esp.  Cas.  I.  394. 

(»)  Ibid.  IV.  63. 

(j)  Hob.  206. 

(A)  Mod.  VI.  296,  299.     Saund.  II.  343.     Com.  Dig.    III.    300. 
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debt.  nev  by  virtue  of  an  execution,  and  dies  without  having 
paid  the  same  over  to  the  plaintiff's,  for  the  execution, 
is  discharged. (I)  So  debt  lies  against  the  sheriff 
for  the  escape  of  one  in  execution  (m)  to  recover  the 
whole  debt  and  damage ;(«)  and  equally,  whether  the 
escape  be  negligent  or  voluntary,(o)  or  whether  the 
sheriff  return  the  writ  or  not.(p)  So  debt  also  lies 
against  a  gaoler  for  the  escape  of  a  prisoner  in  exe- 
cution, though  the  escape  were  without  the  know- 
ledge of,  or  without  any  fault  on  the  part  of  the 
gaoler ;  who  can  avail  himself  of  no  excuse  but  the 
act  of  God,  or  public  enemies.(g) 


(/)  Cro.  Car,  539.     Cro.  Eliz.  209. 

(m)  Ins.   II.  382. 

(«)  Bl.  Hep.  II.  1048.  Ter.  Rep.  II.  126, 

(o)Stra.  I.   153. 

(p)  Cro.  Etiz.   17. 

(</)  Hen.  Biark.  II.  108.  Stra.  I.  153. 


For  escape. 
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IV.  CASE. 

CASE  lies  against  sheriff's,  &e.  for  escapes  on 
mesne,  or  final  process  ;(a)  and  for  not  arresting 
the  debtor  when  he  could  have  done  it  ;(b)  and  for  a 
false  return  of  non  est  inventus,  or  languidus,  on 
mesne  or  final  process  ;(c)  and  for  a  return  of  mil  la 
bona  upon  a  fieri  facias  /(d)  and  for  not  levying  un- 
der it  where  he  might  have  levied  ;(e)  and  for  not 
taking  a  replevin  hond.;('<fJ  and  for  taking  insuffi- 
cient sureties  in  replevin  ;(g)  and  for  not  assigning 
bail  bond  ;(/i)  and  for  refusing  to  accept  bail  when 
offered  ;(i)  and  for  removing  goods  taken  in  execution 
off  the  premises  before  the  landlord  is  paid  a  year's 
rent,  having  notice  that  it  is  due  ;fjj  and  for  a  re- 
turn of  too  small  issues.(fe) 


If  a  gaoler  permit  a  voluntary  escape,  an  action 
on  the  case  lies  against  him,  and  no  subsequent  re- 
caption will  purge  a  voluntary  escape.(l) 

If  a  prisoner  in  lawful  custody  of  the  sheriff,  es- 
cape, an  action  on  the  case  lies  by  the  sheriff  against 
the  prisoner,  and  that,  before  any  action  brought, 
against  the  sheriff.(m)     But  the  bailiff  from  whom 


(a)  Esp.  Dig.  609.     Cro.  Eliz.  652,  868.     Bac.  Abr.  II.  240.     Ten 
Rep.  II.   126.     Cro.  Eliz.  289. 

(b)  Chit.  Plead.  140.     Cro.  Eliz.  729. 

(c)  Mod.  I.  223.     II.   178.     Bac.  Abr.  I.  53.     Str.  I.  605. 

(d)  Cro.  Eliz.  512.    Chit.  Plead.  I.  140. 

(e)  Chit.  Plead.  I.  140. 
(/)  Ibid. 

(g)  Ibid. 

(h)  Ibid. 

(?)   Ibid. 

(j)  Com.  Dig.  I.  202.     Stra.  I.  92. 

(A)  Ibid. 

(/)  Salk.  I.  18,  271. 

(m)  Cro.  Eliz.  53,  237.     Co.  111.  52. 
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cask.  the  escape  actually  was,  cannot  have  any  action,  if 
the  escape  were  voluntary  ;  though  a  recovery  have 
been  had  against  him  by  the  sheriff.(w) 

ror  neglect  of  An  action  lies  against  an  officer  for  neglect  of  his 
duty;  as,  if  a  sheriff  do  not  return  a  writ  ;(o)  and 
if  he  do  not  summon  a  tenant  in  a  real  action,  where- 
by he  loses  by  default  ;(p)  and  if  he  will  not  execute 
a  writ  of  seizin  :(</)  and  if  he  do  not  deliver  the  new 
sheriff  a  supersedeas,  &c.  by  reason  whereof  the 
plaintiff  is  taken  in  execution  anew.(r)  So,  if  he 
permit  a  rescous  upon  judicial  process,  (s)  But  no 
action  lies  against  the  sheriff  for  rescous  on  mesne 
process.(f)  This  action  lies  against  the  sheriff,  if 
one  taken  on  a  capias  ntlagatum  be  rescued. (?*) 

If  the  sheriff  return  that  he  has  taken  the  body, 
and  have  him  ready  in  court,  where  he  had  taken 
him  and  let  him  go  at  large  without  bail,  the  sheriff 
is  liable  in  this  action. (y)  But  no  action  lies  for 
the  escape  of  a  prisoner  arrested  on  void  pro- 
cess,^) though  it  is  otherwise  of  proces  erroneous 
only,  (a?) 

If  two  executions  against  the  goods  and  chattels 
of  a  defendant,  tested  the  same  day,*  be  delivered 


*  Where  the  goods  of  a  debtor  are  not  holden  till  actual  seizure,  the 
test  is  immaterial :   the  officer  must  be  governed  by  the  delivery. 


(n)  Cro.  Eliz.  549. 

(o)  Com.  Dig.  I.  20G.  Cro.  Eiiz.  873. 

(p)  Ibid. 


(y)  'bid. 

(r)  Ibid. 

(0  Ibid. 

(/)  Ibid. 

(//)  Ibid. 

(i')  Mod.  I. 

i  228 

.     II, 

,  178. 

(w)  Carth. 

U8. 

(0  Salk.  81 

73. 

Cvo. 

Eliz. 

188. 
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to  the  sheriff  on  the  same  day,  and  he  execute  first  **'*■ 
that  which  was  last  delivered,  an  action  on  the  case 
lies  against  the  sheriff  in  favour  of  the  creditor  in 
the  execution  first  delivered. [y)  But  if  the  first  ex- 
ecution be  fraudulent,  it  is  otherwise  ;(z)  or  if  the 
plaintiff  in  the  first  execution,  direct  a  levy  thereof 
to  be  deferred  to  a  day  certain,  and  the  second  exe- 
cution comes  on  in  the  interim. (a) 

An  executor  may  maintain  this  action  against  a 
sheriff  for  a  false  return,  in  the  life  of  his  testator.(b) 

If  a  prisoner  escape,  and  be  retaken  on  fresh  pur- 
suit, or  return  before  action  brought  against  the 
the  sheriff,  he  is  not  liable  on  this  action. (c)  But 
the  sheriff  cannot  lawfully  retake  or  detain  a  pris- 
oner, after  a  voluntary  escape ;  and  is  of  course  lia- 
ble in  this  action,  though  such  prisoner  be  again  in 
actual  custody  before   action  brought,  (d) 

If  an  officer  holding  an  execution,  send  notice 
thereof  to  the  debtor,  who  thereupon  avoids  the  of- 
ficer when  he  ostensibly  seeks  to  arrest  him,  and 
the  officer  return  a  non  est  inventus,  it  is  a  false 
return,  for  which  this  action  lies.(e) 

Though  the  sheriff  under  an  execution  seize  goods 
apparently  the  property  of  the  debtor,  where,  by  a 
failure  in  the  consideration  for  which  they  were  by 
the  debtor  obtained,  his  right  to  them  has  ceased, 


(rj)  Salic.  320. 

(z)  Peak,  c.  48,  65. 

(a)  Wils.  I.  42.  Hen.  Black.  I.  543.  Ter.Rep.  V.  436. 

(4)  Salk.  12. 

(c)  Co.  V.  52.     Vide  escape      Com.  Rep.  554. 

(rf)  Tex:  Rep.  II.  126.     Johns.  Rep. 

(V)  Esp.  Cas.  H.  47  5. 
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case,      the  sheriff"  may  return  nulla  bona,  and  will  not  be 
liable  for  a  false  return. CfJ 

If  a  party  against  whom  an  officer  lias  a  writ,  do 
not  abscond,  but  continues  in  the  daily  exercise  of 
his  occupation,  appears  publicly  as  usual,  is  visible 
to  any  person  who  comes  to  him  about  business,  and 
the  officer  neglect  to  arrest  him,  and  return  non  est 
inventus  to  the  writ,  it  is  a  false  return,  for  which 
an  action  on  the  case  lies.fgj 

If  the  plaintiff  request  the  appointment  of  a  special 
deputy  to  serve  a  particular  writ,  and  nominate  such 
deputy  to  the  sheriff,  and  the  sheriff  thereupon  de- 
pute the  person  nominated ;  it  is  at  the  risk  of  such 
plaintiff;  and  the  sheriff  is  not  liable  to  such  plaintiff 
for  such  deputy's  not  returning  the  writ;  but  if  the 
sheriff,  when  called  upon,  undertake  to  return  Fthc 
writ,  he  binds  himself  by  the  return,  and  is  liable 
for  an  escape  which  has  already  happened.(/i) 

7ot  default  of  Case  lies  against  the  sheriff,  for  the  default  of  his 
deputy.  deputy  in  not  levying  an  execution  ;  and  for  his  false 
return  on  execution ;  and  for  his  releasing  goods  at- 
tached ;  and  for  his  not  paying  over  to  the  creditor 
money  collected  on  execution  ;  and  for  not  executing 
mesne  process  ;  and  for  a  false  return  thereon.  For 
deputy's  not  returning  mesne  process,  action  on  the 
case  lies  against  the  sheriff,  as  well  by  the  defend- 
ant as  by  the  plaintiff.  This  action  lies  against  the 
sheriff  for  an  escape  of  the  prisoner  from  gaol,  after 
judgment,  and  before  he  is  charged  in  execution : 


(/)  Tcr   Rep.  II.  603. 
(«)  Esp.  Cas.  11.475. 
(/<)  Ibid.  58J, 
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and  also  for  an  escape  by  deputy  after  arrest  and       casr. 
before  commitinent.(i) 

> 
See  escapef  direction  and  service  of  process,  bail, 
execution. 


(!)  Ksp.  Dig.  609. 
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V.  TROVER. 


THE  sheriff  may  maintain  trover  for  the  taking 
and  conversion  of  goods,  by  him  seized  under  an  ex- 
ecution.^) 

If  the  sheriff  take  the  goods  of  A.  instead  of  B. 
trover  lies.(6)  So  it  lies  against  an  officer  for  goods 
attached,  but  not  returned  after  judgment  in  favour 
of  the  defendant  :(c)  and  so  it  does,  if  the  judgment 
he  in  favour  of  the  plaintiff,  and  the  goods  are  not 
taken  in  execution  within  sixty  days  after,  and  de- 
mand has  been  made  by  the  owner  :(d)  so  it  does  if 
the  officer  convert  the  goods  to  his  own  use  pending 
the  suit.(e)  Every  unlawful  meddling  with  the  goods 
is  a  conversion,  (fj  As  if  he  ride  a  horse  by  him 
taken  on  lawful  process ;  the  riding  being  an  unlawful 
intermeddling.  But  the  officer  may  milk  a  cow  so 
taken,  for  it  is  for  the  benefit  of  the  owner.(^)  Trover 
does  not  lie  against  a  sheriff  or  other  officer  for  goods 
taken  on  execution  issued  on  an  irregular  judg- 
ment.^) Nor,  though  there  be  no  judgment  on 
which  the  execution  is  founded,  if  the  execution  be 
be  good  on  the  face  of  it.(i) 


(a)  Lev.  I.  282.  Esp.  Di?.  557. 

(/.)  Jiac.  Abr.  265. 

(.)  Root,  I.  481.     Yelv.  194. 

(rf)  Ibid. 

(*)  Mod.   IV.  212. 

(/)  Yelv.    194. 

(«)  Mod,  IV.  212. 

(/<)  Stra.  509. 

(i)  Mod.  XII.  178. 
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VI.  TRESPASS. 

A   SHERIFF   may  maintain   trespass  for  goods    trespass. 
seized  under  an  execution,  and  forcibly  taken  from   v"***v 
him.  (a) 

If  a  sheriff  take  the  goods  of  a  stranger  in  ex- 
ecution, though  by  order  of  the  plaintiff,  trespass 
lies  against  the  sheriff  :(&)  and  so  it  does  if  he  attach 
the  body  of  one  person,  for  the  appearance  or  debt  of 
another ;  though  by  the  showing  of  the  party  to  the 
suit:(c)  so  it  does  if  the  sheriff's  deputy  take  the 
goods  of  a  stranger  either  by  attachment  or  execu- 
tion, (d)  But  if  a  deputy  detain  them  in  custody 
after  a  supersedeas,  trespass  lies  against  the  deputy, 
but  not  against  the  sheriff.(e) 

If  the  sheriff  take  a  furnace,  &c.  fixed  to  the  free, 
hold,  being  part  thereof,  trespass  ttcs.ffj  So, 
if  the  sheriff  do  not  return  his  writ  after  having 
taken  the  goods  or  body  of  the  defendant,  the  de- 
fendant may  maintain  trespass  against  the  sheriff.^) 
So  trespass  lies  in  favour  of  A.  if  arrested  instead 
of  B.(Ji) 

If  a  constable  under  a  warrant  to  search  the  house 
of  A.  B.  for  stolen  goods,  pull  down  the  clothes  of  a 
bed  in  which  there  is  a  woman,  and  attempt  to  search 
under  her  shift,  it  is  such  an  indecent  abuse,  thai  he 

(a)  Cro.  Eliz.  639. 

(4)  Com.  Dig.  V.  679.  Rol.  II.  553. 

(c)  Ibid.  579,  580.     Ibid.  552. 

(d)  Ibid.  579.   Ibid.  552. 

(e)  Ibid.  579.  Ibid.  55*2.  Bl.  Rep.  II.  382.  Will.  III.  2Q9.  Doug.  141. 
(/)  Ibid.  579.  Ibid.  556. 

(g)  Ibid.  579.  Ibid.  563.     Co.  V.  90.  Salk.  409.     Cre,  Car.  446. 
(k)  Ibid.  579.    Ibid,  55?. 

TOL.    I.  59 


as  SHERIFF,  CORONER  &  CONSTABLE. 

trespass,  is  a  trespasser  from  the  beginning.(i)  Trespass  lies 
'•^^r^J  against  an  officer,  for  holding  possession  of  the  debt- 
or's goods  an  unreasonable  length  of  time,  without 
proceeding  to  complete  his  levy  as  the  law  directs, 
though  seized  by  virtue  of  an  execution  against  the 
owner  :fjj  s0  it  d°es  f°r  breaking  outer  doors  to 
serve  civil  process  :(k)  so  it  does  for  using  goods 
seized  by  lawful  process  ;  such  as  riding  a  horse  or 
drawing  him  in  a  team ;  for  he  thereby  becomes  a 
trespasser  from  the  beginning.(J) 

Trespass  lies  against  an  officer  for  breaking  inner 
doors  to  search  for  a  defendant,  without  previous  de- 
mand of  admittance,  and  without  reasonable  ground 
of  suspicion  of  his  being  there  secreted,  and  when 
in  fact  he  was  not  there  :  but  if  the  officer  know 
the  defendant  to  be  secreted  in  the  house,  lie  may 
break  an  inner  door  to  get  at  him,  without  any 
previous  demand  of  admittance. (in) 


See  arrest,  attachment,  breaking  doors,  execution 
direction  and  service  of  process,  executions. 


(J)  Bac.  Abv.  V.  161. 

(j)  Bl.  Rep.  II.  1808. 

(*)  Cowp.   I. 

(/)  Cre.  Jac.  148. 

(m)  Bos.  etPul.  III.  223. 
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VII.  FALSE  IMPRISONMENT. 


AN  action  for  false  imprisonment  lies  for  every 'ai 
unlawful  restraint  of  liberty,  whether  abroad  or  with- 
in doors;  and  every  arrest  for  a  civil  cause  not  war- 
ranted by  legal  process,  is  an  unlawful  restraint  of 
liberty,  (a) 

If  an  officer  make  an  arrest  by  virtue  of  process 
issued  from  an  inferior  court,  and  it  appears  on  the 
face  of  the  process,  that  such  court  hath  not  jurisdic- 
tion, such  officer  is  liable  in  false  imprisonment.(b) 

If  the  sheriff  arrest  A.  instead  of  B.  false  im- 
prisonment lies.(c)  And  that,  even  if  A.  tell  the 
officer  who  makes  the  arrest  that  his  name  is  B.  To 
arrest  a  clergyman  under  a  civil  process,  either  in 
going  to  church  to  perform  divine  service,  or  in  re- 
turning from  thence  on  any  day,  subjects  the  officer 
to  false  imprisonment. (d)  So  it  docs  to  arrest  any 
person  on  civil  process  on  Sunday,  whether  going  to 
church  or  not.(c)  But  a  prisoner  escaped  may  be 
retaken  on  Sunday,  either  on  fresh  pursuit,  or  on 
an  escape  warrant  ;CfJ  and  bail,  may  on  Sunday,  re- 
take the  principal. (#) 

False  imprisonment  lies  for  detaining  a  person  un- 
der a  capias  or  ixigent,  after  a  writ  of  supersedeas 
has  been  delivered  to  the  sherifT.(/«)     And  so  it  docs. 

(«)  Bac.  Abr.  V.  169.  Co.  Lit.  233.  Bu!.  N.  P.  22. 
(6)  Ibid.  169,  170.  Co.  X.  76.  Mod.  II.  195. 

(c)  Ibid.  170.    Com.  Dig.  493. 

(d)  Ibid. 
(?)  Salic.  78. 

(/)  Ibid.  II.  626.  Mod.  IV.  95. 
(i;)  Mod.   IV.   231. 
(h)  Cro.  Jac.  37  .  Com.  Dig.  III.  49J. 
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if  the  plaintiff  in  the  suit  whereon  such  prisoner  is 
held,  command  the  sheriff  to  discharge  him,  and  the 
sheriff  disobeys  such  command.(i)  And  likewise,  if 
the  sheriff  detain  such  prisoner  after  a  written  dis- 
charge by  the  plaintiff  in  the  suit  has  been  delivered 
to  the  sheriff,  (jj 

False  imprisonment  also  lies  against  the  she- 
riff for  detaining  the  prisoner  in  gaol,  after  hav- 
ing been  admitted  to  take  the  oath  for  poor 
prisoners,  and  after  the  creditor  for  twenty-four 
hours  had  ceased  to  advance  money  for  the  prisoner's 
support,  and  after  the  prisoner  had  demanded  his  en- 
largement.^) 

If  the  order  of  a  court  be  to  confine  a  prisoner  in 
a  certain  gaol,  the  confining  him  in  any  other  gaol  is 
false  imprisonment.(l)  False  imprisonment  lies  a- 
gainst  the  sheriff  for  his  deputy's  arresting  a  person 
on  a  writ,  after  the  return  day  is  past,  the  writ  being 
then  void,  and  no  authority  for  the  arrest.(m) 

If  an  officer,  having  arrested  a  man  under  a  war- 
rant of  a  justice  of  the  peace,  suffer  the  prisoner  to 
go  at  large,  and  afterwards  retake  him  under  the 
same  warrant,  such  officer  is  liable  in  false  im- 
prisonment.^) But  if  such  prisoner  voluntarily 
surrender  himself  to  such  officer,  he  may  hold  him 
under  such  warrant,  and  will  not  be  liable  in  false 
imprison  me  nt.(o) 


(0  Cro.  Jac.  3f9.     Com.  Dig.  III.  493. 

(J)  Ibid. 

(k)  S.  C.  C.  .Tuly,  1810.  Hubbell,   vs.  Diunon. 

(/)  Salk.  I.  408. 

(w)  K  p.  Cas.  II.  jSj.  Day.  III.   11. 

(a)  Hawk.  P.  C.   11.  81. 

(o)  !l>id. 
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False  imprisonment  docs  not  lie  against  an  officer  false  >mi»i- 

p  t,  1        •!    f     \  LONM1.ST. 

lor  reiusmg  bail.(p)  v^-y-^ 

If  a  warrant  come  into  Connecticut,  from  an  ad- 
joining state,  to  arrest  the  body  of  the  reputed  father 
of  a  bastard  child,  and  such  warrant  be  backed  by 
a  justice  of  the  peace  in  Connecticut,  and  a  consta- 
ble of  Connecticut  thereupon  arrest  the  defendant, 
and  at  the  line  of  the  state  from  which  the  warrant 
came,  deliver  the  defendant  to  an  officer  of  that 
state,  false  imprisonment  lies  both  against  the  justice 
who  backed  the  warrant,  and  the  constable,  who 
in  pursuance  thereof,  took  the  defendant  and  deli- 
vered him  at  the  line  of  the  state.  (</) 

False  imprisonment  does  not  lie  against  an  officer, 
for  detaining  a  prisoner  a  reasonable  length  of  time, 
after  a  discharge  comes  from  the  plaintiff,  in  order 
to  be  satisfied  of  the  authenticity  aud  validity  of  the 
discharge.  And  twenty  four  hours,  as  the  case  may 
be,  is  not  an  unreasonable  length  of  time.(r) 

False  imprisonment  lies  against  a  constable  for  de- 
taining a  person  taken  up  and  brought  by  a  watch- 
man to  the  watch-house,  for  using  loud  words  in  the 
street,(Y)  But  if  the  constable,  on  the  delivery  of 
such  prisoner,  do  not  take  him  into  custody,  nor  so 
much  as  tap  him  on  the  shoulder,  saying  il  you  arc 
my  prisoner,"  false  imprisonment  will  not  lie.(t) 

False  imprisonment  does  not  lie  against  a  constable 
for  taking  into  custody  a  stranger,  who  encourages 

(p)  Com.  Dig.  III.  493. 
(q)  Root,  II.  152. 
(r)  Esp.  Cas.  I.  45. 
(y)  Ibid.   294. 
(0  Ibid.  431. 
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false   mpRi-a  prisoner  then  in  custody  of  such  constable,  to  resist. 

^^^/   For  when  a  man  is  in  the  custody  of  an  officer  of 

justice,  no  other  person   lias  a  right  to  interfere; 

and  if  he  do  it,  so  far  makes  himself  an  accomplice, 

as  to  justify  taking  him  into  custody  also.(w) 

False  imprisonment  lies  against  an  officer  for  an 
arrest,  under  colour  of  an  execution,  after  the  return 
day  of  the  same.(tf) 

See  attachment,  arrest,  bail,  execution,  breaking 
doors,  direction  and  service  of  process,  and  trespass. 


(u)  Peak,  Cas.  89. 
(i)  Day,  111.  I. 


BOOK    II. 

OF  FORMS. 

CHAP.  I. 
FORMS   OF  RETURNS. 

I.  SUMMONS. 

Sureties  of  prosecution,   {  ^Lrd'ioe. 

Summoners  of  the  within  named/  Wm.  Brownf 
J.  S.  defendant,  \  Robt.  Woodivard. 

A.  C.  Sheriff. 


Sureties  of  prosecution,   <      °  ln     ° 


John  Doe, 

Roe. 


The  within  named  J.  S.  has  nothing  in  my  baili- 
wick by  which  he  may  be  summoned. 

A.  B.  Sheriff. 

The  within  named  J.  B.  (the  plaintiff,)  hath  not 
found  (or  procured)  sureties  of  prosecution  to  me. 

A.  B.  Sheriff. 

This  writ  came  so  late  to  me,  that  on  account  of 
the  shortness  of  the  time,  I  could  not  make  service 
thereof. 

A.  B.  Sheriff. 

Hampshire,  ss.        July  11th,  1810. 
By  virtue  of  this   writ,  to   me  directed,   I  have 
summoned  the  within  named  J.  S.  Cor  his  appear- 
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summons,  ance  at  court,  by  reading  this  writ  to  him  in  his 
presence  and  hearing. 

O.  P.  Sheriff. 
Fees. 

Another  in  Massachusetts,  Connecticut  and  TLhode- 
Island. 

Massachu-         By  virtue  of  this  writ,     to  me  directed,  I  have 
iiecUcu^°and summoned  the   within  named  J.  S.  for  his  appear- 
r.hode-isiand.anceat  court,  by  giving  him  a  true  and  attested  copy 
of  this  writ. 

R.  T.  Deputy  Sheriff. 

Another. 

By  virtue  of  this  writ,  to  me  directed,  I  have 
summoned  the  within  named  J.  S.  for  his  appear- 
ance at  court,  by  leaving  a  true  and  attested  copy  of 
this  writ  at  his  last  and  usual  place  of  abode. 

S.  W.  Sheriff. 

Another  in  New -Hampshire. 

New-Hamp-  -py  virtue  of  this  writ,  to  me  directed,  I  have 
summoned  the  within  named  J.  S.  to  appear  at  court, 
as  by  this  writ  is  required,  by  leaving  an  attested 
copy  thcrof,  with  a  copy  of  the  service  endorsed,  at 
the  last  and  usual  place  of  abode  of  the  said  J.  S. 

E.  F.  Deputy  Sheriff. 

Another,   in    Vermont. 

Vermont.  By  virtue  of  this  writ,  to  me  directed,  I  have 
summoned  the  within  named  J.  S.  to  appear  at  court, 
as  by  this  writ  is  required,  by  delivering  to  him  a 
true  and  attested  copy  of  said  writ,  with  a  copy  of 
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the  service  thereof  thereon  endorsed,  for  as  the  case  summons. 
may  require, J  by  leaving*  a  true  and  attested  copy  v^^ 
of  said  writ,  with  a  copy  of  the  service  thereof 
thereon  endorsed,  at  the  house  of  his  usual  abode, 
in  said  county,  with  one  C.  D.  a  person  resident 
therein,  and  of  sufficient  discretion  :  Cor,  if  the  case 
so  require, J  by  leaving  a  true  and  attested  copy  of 
said  writ  at  the  house  of  his  then  usual  abode  in  said 
county,  on  a  table  in  the  common  keeping  room,  in 
fair  view,  with  a  book  laid  on  one  end  thereof,  in 
such  situation  as  that  the  said  J.  S.  will  most  pro- 
bably receive  it. 

G.  H.  Sheriff. 


vol.  I.  iQ 
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II.    ON  A  CAPIAS,  ALIAS,  PLURIES,  AND 
ATTACHMENT. 

JVon.  est  inventus. 
cAP.ALr.rLun.     The  within  named  A.  B.  is  not  found  in  my  baili- 

.Sf  ATTACH.  •      , 

^,-v^j    wick. 

Non  est-  C.  D.  Sheriff. 

Another. 

The  within  named  A.  B.  and  E.  F.  are  not,  nor 
is  either  of  them  found  in  my  bailiwick. 

C.  D.  Sheriff. 

Cepi  corpus. 

Ctepi  corpus.  By  virtue  of  this  writ,  to  me  directed,  I  have  taken 
the  body  of  the  within  named  J.  S.  whose  body  I 
have  ready  before  the  justices,  (or  before  the  court,) 
at  the  day  and  place  mentioned,  as  Avithin  to  me  is 
commanded. 

C.  D.  Sheriff. 

Supersedeas. 

oupersedcas.      By  virtue  of  this  writ,   &c.  I   arrested,  &c,  and 

afterwards,  on  the  day  of ,  under  pretext, 

and  by  virtue  of  a  certain  other  writ  to  me  directed, 
and  annexed  to  this  writ,  I  caused  the  said  C.  D. 
to  be  liberated  from  the  prison.  And  therefore  I 
cannot  have  the  body  of  the  said  C.  D.  before  the 
justices  of  said  court  (or  before  said  court,)  at  the 
day  and  place  mentioned,  as  by  this  writ  to  me  is 
commanded. 

C.  D.  Sheriff. 
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Rescue-  "tss 

By  virtue  of  this  writ  to  mc  directed,  I  arrested     kocoe. 
the  body  of  the  within  named  C.  D.  and  he,  having 
neglected  to  procure  (or  find)  sufficient  bail,  I  was 
proceeding  with   him  the  said  C.  D.  to  commit  him 
to  the  keeper  of  the  gaol  in    ■  •  -,  in  said  county, 

within   the   prison ;    when  at  ,  in  said  county, 

J.  S.    H.  I.    F.  R.    and   N.  W.  all  of ,  in  said 

county,  on  the day  of ,  at  said  — ,  with 

force  and  arms  :  viz.  with  guns,  swords,  staves,  and 
stones,  upon  me  came,  and  assault  made  ;  and  mc 
with  like  force  and  arms  did  beat,  bruise,  wound, 
and  evilly  entreat;  and  then,  and  there,  the  said 
J.  S.  H.  I.  F.  R.  and  N.  W.  with  like  force  and 
arms,  the  same  C.  D.  did  rescue,  and  take  out  of 
my  custody,  against  my  will.  And  the  said  C.  D. 
has  not  been  since  found,  though  diligent  search  to 
find  him  the  said  C.  D.  has  been  constantly  made 
by  me,  throughout  my  bailiwick. 

X.  Y.  SherifT. 

LunguUlus. 

By  virtue  of  this  writ  to  me  directed,  I  arrested 
the  body  of  the  within  named  C.  D.  who  then  was,  at 

the  time  of  his  arrest,  and  still  on  this day  of 

,  the  last  return  day  of  this  writ,  is  so  sick,  that, 
for  fear  of  his  death,  I  cannot  have  him  before  the 
justices  of  said  court,  (or  before  said  court,)  accord- 
ing as  is  by  this  writ  required. 

Another. 

By  virtue  of  this  writ  to  me  directed,  I  arrested  Uaguidu* 
the  body  of  the  within  named  C.  D.  who  is  vexed 
with  so  many  and  so  great  infirmities  of  body,  that  I 
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cAP.ALi.PLiR.  cannot  have  him  hefore  the  justices  of  said  court, 
v^v^    (or  before  said  court)  according  as  is  by  this  writ  re- 
quired, without  great  danger  of  his  death,  on  account 
of  the  weakness  of  his  body. 

S.  T.  Coroner. 


Cepi,  and  Mortuus  est. 

Cepi,  and         By  virtue  of  this  writ,  to  me  directed,  I  arrested 
mortuus  est.  the  bo(^  o{  ^  ^^  named  c>  D.  and  held  him  in 

custody ;  until,  on  the day  of ,  he,  the  said 

C.  D.  died,  by  reason  of  sickness,  of  a  disease  called 

the ;  (or)  died  by  his  own  felony :  (or)  was 

murdered  by  one  J.  S.  (or)  was  murdered  by  some 
person  unknown  ;  ( or)  died  by  misfortune  of  choak- 
ing  in  attempting  to  swallow  his  food ;  wherefore  I 
eannot  have  the  body  of  the  said  C.  D.  before,  &c. 

E.  D.  Sheriff. 

Nulla  Bona,  and  Non  Est  Inventus. 

Nulla  bona  \}y  virtue  of  this  writ  to  me  directed,  I  have  made 
diligent  search  throughout  my  bailiwick,  but  have 
not  found  either  any  goods  or  chattels  or  estate  of  the 
within  named  C.  D.  nor  his  body,  whereon  to  make 
service  of  this  writ,  as  therein  required. 

A.  B.  Sheriff. 

Nulla  Bona,  Cepi  Corpus,  and  Bail. 

Nulla  bona,  By  virtue  of  this  writ  to  me  directed,  having  made 
!'3  bail, 'diligent  search  throughout  my  bailiwick,  for  goods 
and  chattels  of  the  Avithin  named  C.  D.  to  be  attach- 
ed on  this  writ ;  and  finding  none,  I  attached  the  body 
of  the  said  C.  D.  [and  read  tliis  writ  in  his  hearing] 
and  have  taken  sufficient  bail  for  his  appearance  at 
couW. 

C.  1>.  Constable. 
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Nulla  Bona,  Cepi  Corpus,  and  Commiltitur.        c&  *rr *',',. " 

By  virtue  of  this  writ   to   inc   directed,    lor  tl»cNllll;1    '""• 
want  of  goods  or  estate  of  the  within  named  defend-  ant'  commit- 
ant,  to  be  found  within  any  precincts,  I  attached  histlUlr 
body,  and  [read  this  writ  in  his  hearing,  and]  lie  hav- 
ing neglected,  (^or  refused)  to  find  sufficient  bail  for 
his  appearance  at  court,  according  as  is  by  this  writ 
required,  I  [by  virtue  of  a  lawful  mittimus  issued  by 

J.  R.  justice  of  the  peace  for  the    county  of J 

committed  the    said  defendant  to  the  keeper  of  tin- 
gaol  in  ,  in  said  county,  within  the  prison. 

E.  F.  Deputy  SherifT. 

Cepi  Corpus,  and  CommittUur. 

By  virtue  of  this  writ  to  me  directed,  I  arrested  Arrest  and 
the  body  of  the  within  named  J.  S.  and  he  having commitment- 
neglected  to  procure  sufficient  bail  for  his  appearance 
at  court,  and  answer  the  suit,  and  to  abide  the  order 
and  judgment  thereon,  I  committed  the  said  J.  S.  to 

the  common  gaol  in ,  in  said  county,  and  left  an 

attested   copy  of  this  writ,   and  of  my  proceedings 
thereon,  with  the  keeper  of  said  prison. 

F.  F.  Deputy  Sheriff. 

Cepi  Corpus,  and  Bail. 

By  virtue  of  this   writ  to  me  directed,  I  arrested  Arr"t  anJ 
the  body  of  the  within  named  J.  S.  and  read  the  writ 
in  his  hearing,  and  took  bail  for  his  appearance  at 
court,  to  answer  to  the  suit. 

E.  M.  Sheriff. 
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CAP  ALF   PLUR* 

&  attach.    Another  in  Massachusetts,  New-Hampshire,  Vermont, 
v-^v^-/  and  Rhode-Island. 

Arrest  and 

By  virtue  of  this  writ  to  me  directed,  I  arrested 
the  body  of  the  within  named  defendant,  and  at  his 
request  delivered  him  an  attested  copy  of  this  writ, 
and  have  taken  bail  for  his  appearance  to  answer  the 
suit,  and  to  abide  the  order  and  judgment  of  the 
court  thereon. 

S.  B.  Sheriff. 

Arrest,  Release  and  Attachment  of  Goods. 

By  virtue  of  this  writ  to  me  directed,  and  for  want 

Tha  release  ^ 

ef  body,  and  of  sufficient  goods  or  estate  of  the  defendant,  then  t» 
?<SLhSn"«!be  found  m  mi  bailiwick,  I  arrested  the  body  of  the 
ed.  within  named  J.  S.  and  he  having  neglected  to  pro- 

cure sufficient  bail,  I  was  proceeding  on  my  way  to 

the  common  gaol  in ,  in  said  county,  by  virtue 

of  a  lawful  mittimus  issued  by  J.  B.  justice  of  the 
peace  for  said  county,  him  the  said  J.  S.  to  commit, 
to  the  keeper  of  said  gaol,  within  the  prison,  when 
the  said  J.  S.  offered  and  tendered  to  me,  to  be  taken 
on  said  writ,  in  discharge  of  his  body,  one  pair  of 
oxen,  live  cows  and  ten  sheep,  all  of  sufficient  value 
to  answer  the  demand  in  said  writ,  and  the  proper 
goods  and  chattels  of  the  said  J.  S. ;  whereupon  I 
released*  the  body  of  the  said  J.  S.  from  his  said  ar- 
rest, and  by  virtue  of  said  writ,  attached  the  said  one 
pair  of  oxen,  live  cows,  and  ten  sheep,  and  delivered 
to  him  the  said  J.  S.  a  true  and  attested  copy  of  this 
writ,  and  of  my  doings  above  stated  thereon  endorsed. 

II.  B.  Sheriff. 

*  Stttrre — If  a  constable  carrying  a  prisoner  to  gaol,  can,  after  pass- 
ing the  limits  of  his  town,  release  the  body,  and  take  goods  in  a  town  of 
which  he  is  not  a  constable. 
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On  Attachment  of  Goods  and  Chattels,  in  Massachu-  «a*.am.kvb. 
setts  and  New -Hampshire.  'ZJZrSZ' 

Hampshire,  ss.         June  ISth,  1809. 
By  virtue  of  this  writ  to  me  directed,  I  attached  <;.>o(i»  ana 
one  hogshead  of  rum,  three  barrels  of  molasses,  and  ^X-dVna 
three  horses,  all  the  proper  goods  and  chattels  of  thebeM  "  *■*■ 
within  named  J.  S.  and  at  the  same  time  gave  him  ANetr-HaAp- 
summons  for  his  appearance  at  court,  as  in  said  writ*"*' 
is  required. 

O.  P.  Sheriff. 

Ire  Connecticut. 

County  of ,  ss.     Windsor,  May  8th,  1S10. 

By  virtue  of  this  writ  to  me  directed,  and  by  direo-  The  satQe  m 
tion  of  the  plaintiff,  therein  named,  I  attached  one  Connecticut. 
coach  and  harness,  two  chaises,  and  eight  horses,  all 
the  proper  goods  and  chattels  of  the  within  named 
defendant,  and  on  the  same  day  delivered  to  him,  (or 
left  at  his  usual  place  of  abode  as  the  case  may  be)  a 
true  and  attested  copy  of  this  writ,  and  of  my  doings 
above  stated  thereon  endorsed. 

J.  F.  Deputy  Sheriff. 

In  Vermont. 

By  virtue  of  this  writ  to  me  directed,  I  have  at-  The  wme  in 
tached  five  tons  of  cheese,  and  three  hundred  bushels 
of  wheat,  all  the  proper  goods  and  chattels  of  the 
within  named  defendant,  and  have  delivered  to  him 
a  true  and  attested  copy  of  this  writ,  and  of  the  list 
of  the  articles  attached  thereon,  as  above  stated,  (or 
have  left  a  true  and  attested  copy  of  this  writ,  and 
of  the  list  of  the  articles  attached  thereon  as  above 
stated,  at  his  then  usual  place  of  abode,  &c.  as  in  the 
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cap.ali.plub.  service  of  summons)  Cor  if  the  defendant,  whose  goods 
<£-y+J  are  attached  is  not  an  inhabitant  of  this  statej  have 
left  a  true  and  attested  copy,  &c.  with  C.  D.  the 
agent  (or  attorney  as  the  case  may  he)  of  said  defend- 
ant Cor  if  no  agent  or  attorney  to  such  defendant  he 
known,  tlienj  have  left  a  true  and  attested  copy  of 

tliis  writ,  &c.  at ,  the  place  where  such  goods 

and  chattels  were  by  me  so  attached. 

X.  Y.  High  Bailiff. 

In  Ehode-Island. 

The  same  in  I  certify,  that  having  by  virtue  of  this  writ  to  me 
o  e-  s  an  ([jree^e(jy  used  my  best  endeavours  to  arrest  the  body 
of  the  within  named  defendant,  and  not  being  able  to 
find  the  same  within  my  precincts,  I  have  attached 
one  schooner  called  the  Janeiro  of  Providence,  with 
her  furniture,  tackle,  apparel  and  boat,  the  proper 
goods  and  chattels  of  the  defendant,  and  at  the  same 
time  left  an  attested  copy  of  this  writ  and  my  doings 
thereon,  at  the  defendant's  usual  place  of  abode  in 

,  in  the  county  of ,  with  one  C.  1).  then  and 

there  being. 

S.  W.  Sheriff. 

Another  in  Massachusetts. 

Bank  shares     By  virtue  of  this  writ  to  me  directed,  I  attached 
^Massachu"  twenty-live  shares  in  the  [liere  describe  the  bank]  the 

property  of,  and  belonging  to,  the  within  named  J.  S. 

and   left  an   attested   copy  of  this  writ  with  C.  D. 

cashier  of  said  bank,  and  delivered  to  the  said  J.  S. 

(^or  left  at  the  last  and  usual  place  of  abode  of  the 

said  J.  S.)  a  summons  for  his  appearance  at  court. 

K.  L.  Coroner. 
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Another  in  Massachusetts.  tJ|,'*ILJ^)iK' 

By  virtue  of  this  writ  to  me  directed,  I  attached Turnpike,**, 
ten  shares  in  the  stock  of  the  [here  describe  the  Turn-  Mamcba- 
pike,  Bridge,  Canal,  or  other  Company]  the  property setts- 
of  the  within  named  J.  S.  and  left  an  attested  copy 
of  this  writ  with  A.  B.  clerk  of  said  company,  and 
also   left   a  like  copy  with  C.  D.  treasurer  of  said 
company,  and  delivered  to  the  said  J.  S.  (or)  left  at 
the  last  and  usual  place  of  ahode  of  the  said  J.  S. 
(as  the  case  may  he)  a  summons  for  his  appearance 
at  court. 

M.  N.  SherifT. 

Another  in  Massachusetts. 

By  virtue  of  this  writ  to  me  directed,  I  attached  Foreign  at- 
one horse  and  one  sleigh,  the  property  of  the  within  Massachu- 
named  J.  S.  the  principal,  and  at  the  same  time,  sum- setts* 
moned  him  to  appear  at  court,  hy  reading  this  writ  in 
his  presence.     And  on  the  same  day  I  summoned  the 
within  named  S.  C.  and  R.  W.  the  trustees,  to  ap- 
pear at  court,  hy  delivering  an  attested  copy  of  this 
writ  to  the  said  S.  C.  and  by  leaving  an  attested  copy 
thereof,  at  the  last  and  usual  place  of  ahode  of  the 
said  R,  W. 

H.  L.  Deputy  Sheriff. 

Another,  and  Rescue. 

By  virtue  of  this  writ  to  me  directed,  on  the Goods  and 

day  of       ■-,  at  — — ,  in  the  county  aforesaid,  I  at-^^,^. 
tached  one  horse,  two  oxen,  and  three  cows,  all  the  rescued. 
proper  goods  and  chattels  of  the  within  named  C.  D. 
[and  delivered  to  him  a  true  and  attested  copy  of  this 
writ,  and  of  my  proceedings  above  stated,  thereon 
endorsed;]  and  the  same  horse,  oxen,  and  cows,  in 

vol.  t.  v    41 
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cap.ali.flur.  my  possession,  then  and  there  had  and  held,  until  af- 

%2y*!}'   terwards  on  the  day  of ,  at  in  said 

county,  one    certain  R.  W.  of  - — ,  in  said  county, 

and  S.  T.  of ,  in  said  county,  jointly  with  force 

and  arms,  to  wit :  guns,  swords,  staves,  sticks,  and 
stones,  an  assault  upon  me  made,  and  me  did  then 
and  there  heat,  hruise,  wound,  and  evilly  entreat. 
And  then  and  there  the  said  R.  W.  and  S.  T.  with 
like  force  and  arms,  the  same  horse,  oxen,  and  cows, 
in  my  custody  as  aforesaid,  then  and  there  being,  did 
take  away  and  rescue  against  my  will.  And  I  have 
not,  nor  can  have,  the  said  horse,  oxen,  or  cows,  nor 
any  of  them,  to  answer  the  demand  in  the  writ  con- 
tained. And  the  said  C.  D.  has  no  other  or  more 
goods  or  chattels  within  my  bailiwick  to  be  found  to 
be  attached  to  answer  said  demand  in  said  writ  men- 
tioned. 

W.  M.  Sheriff. 

On  Attachment,  and  Proclamation. 

By  virtue  of  this  writ  to  me  directed,  I  have  caus- 
ed public  proclamation  to  be  made  in  my  bailiwick, 
that  the  within  named  J.  T.  be  and  appear  on  the  day 
and  at  the  place  within  written  as  I  am  within  com- 
manded ;  and  I  further  certify,  that  the  within  named 
J.  T.  is  not  found  in  my  bailiwick. 

Protected  hy  an  Jhribassador. 

The  within  A.  B.  at  the  time  of  the  delivery  of 

this  writ  to  me,  to  wit,  on  the day  of ,  A.  D. 

;  and  from  that   time  until  the  return  of  said 

writ,  was  in  the  service  of ,  plenipotentiary  from 

—  — ,  to  the  government  of  the  United  State  of  Ame- 
rica, as  the  secretary  of  the  said  plenipotentiary ; 
therefore,  I  cannot  have  the  body  of  the  said  A.  B. 
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before  the  court  (or  justices  of  the  court)  of,  kc.  at c****u.m«. 
the  day  and  place  in  the  within  writ  mentioned,  as    v_>r-v-^, 
within  I  am  commanded. 

Of  a  Grand  Cape. 

By  virtue  of  this  writ  to  me  directed,  I  have,  bycran]  cape. 
A.  B.  and  T.  "W.  good  and  lawful  men  of  my  baili- 
wick, given  notice  to  the  within   named  T.  F.  to  be 

and  appear  before  the  justices  of  the  court  of , 

at ,  at  the  time  and  place  within  mentioned,  and 

as  I  am  within  commanded,  I  have  taken  by  the  view 
of  G.  T.  and  J.  O.  honest  and  lawful  men  of  my  coun- 
ty, the  land  and  premises  within  mentioned,  as  also 
I  am  within  commanded. 

The  execution  of  this  writ   appears  in  a  certain 
schedule  hereto  annexed. 

Live  Stock  attached,  and  dead. 

By  virtue  of  this  writ  to  me  directed,  and  by  the  Live  stock 
direction  of  A.  B.  the  within  named  plaintiff,  I  at-  attaihed- 
tached  twenty-five  merino  sheep,  the  proper  goods 
and  chattels  of  J.  Y.  the  within  named  defendant, 
and  left  with  him  the  said  J.  Y.  a  true  and  attested 
copy  of  this  writ,  and  of  my  doings  above  stated 
thereon  endorsed,  and  held  the  same  twenty-five  sheep 

in  my  custody    until  the  — —  day  of ,  when  at 

said  — — ;  the  said  sheep,  each  and  every  of  them, 
died  by  reason  of  sickness.  And  the  said  J.  Y.  had 
no  other  or  more  goods  or  chattels  within  my  baili- 
wick to  be  found,  before  the  time  by  law  limited  for 
the  service  of  this  writ  had  expired. 

R.  W.  Sheriff: 
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Another  in  Connecticut. 


cAP.AU.vr.uR 

A*  ATTACH. 


1 1 j  Counecti- 
cut. 


Bank  shares  By  virtue  of  this  writ  to  me  directed,  and  by  di- 
rection of  the  within  named  plaintiff,  I  attached  seven 
shares,  the  property  of  the  within  named  defendant, 
in  the  [here  describe  the  hank]  by  leaving  a  true  and  at- 
tested copy  of  this  writ,  with  my  doings  thereon  en- 
dorsed, with  N.  F.  cashier  of  said  bank :  and  on  the 

day  of ,  at  ,  in ,  I  left  with  the 

within  named  defendant  (or  left  at  the  usual  place  of 
abode  of  the  within  named  defendant  as  the  case  may 
he)  a  like  copy,  of  this  writ,  with  my  doings  thereon 
endorsed. 

N.  O.  Sheriff. 


Another. 

Turnpike,  &c     By  virtue  of  this  writ  to  me  directed,  I  attached 
shares  mCon-nme  s]iares    the  propertv  of  the  within  named  de- 

neeticut.  *      •*        " 

fendant,  in  the  [here  describe  the  turnpike  or  other  com- 
pany or  corporation]  by  leaving  a  true  and  attested 
copy  of  this  writ,  with  my  doings  thereon  endorsed 
with  G.  H.  secretary  (or  clerk  as  the  case  may  be)  of 

said  company  :  and  on  the day  of ,  at , 

in ,  I  left  a  like  copy  at  the  place  of  the  usual 

abode  of  the  Avithin  named  defendant. 

F.  T.  Sheriff. 


On  Foreign  Attachment. 


For*  icn  ot- 
tar.hmcnt  in 


By  virtue  of  this  writ;  to  me  directed,  I  summoned 
Connecticut.  |nc  ^thin  named  defendant,  by  leaving  a  true  and 
attested  copy  thereof  at  his  last  usual  place  of  abode 
in  this  state;  and  attached  the  goods  and  effects  of 
the  defendant  in  tlw  hands  of  C.  D.  within  named, 
as  agent,  trustee,  factor,  and  debtor,  to  said  defend- 
ant, by  leaving  a  true  and  attested  copy  of  this  writ. 
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at  the  usual   place  of  abode  of  the  said  C.  D. cai.ali.pi.ui. 

fourteen  days  before  the  time  of  trial.  s^-v"*** 

F.  G.  Constable. 


Jlnoiher  in  Connecticut,  where  the  defendant  was  never 
an  inhabitant  nor  resident  in  this  state. 

By  virtue  of  this  writ  to  me  directed,  I  attached  the  Another  in 

*  Connecticut. 

goods  and  effects  of  the  within  named  defendant,  in 
the  hands  of  F.  G.  within  named,  as  agent,  trustee, 
factor,  and  debtor,  to  said  defendant,  by  leaving  a 
true  and  attested  copy  of  this  writ,  at  tho  usual 
place  of  abode  of  the  said  F.  G.  fourteen  days  be- 
fore the  time  of  trial. 

P.  Q.  Constable. 

On  attachment  of  lands  in  Massachusetts  and  JVVw- 
Hampshire. 

By  virtue  of  this  writ  to  me  directed,  I  attached  Attachment 
all  the  right,  title,  and  interest,  of  the  within  named  Massachu- 
F.  G.  the  defendant,  to  one  certain  piece  or  parcel ietts- 

of   land,    lying  and  being   situate   in  ,   in  the 

county  of »  containing  by  estimation acres, 

bounded  (~hcregive  a  general  description  of  the  hounds 
of  the  land  attached,)  with  a  dwelling  house  and 
barn,  thereon  standing.  And  left  at  the  last  and 
usual  place  of  abode  of  the  said  F.  G.  a  summons  for 
his  appearance  at  court. 

G.  Y.  SherifT. 

In  Connecticut. 


ie  same  in 


By  virtue  of  this  writ  to  me  directed,  and  by  di-  rl)( 
rectionof  P.  B.  the  within  named  plaintiff,  I  attached  Connecticut, 
all  the  right,  title,  and  interest  of  the  within  named 
F.  G.  the  defendant,  to  one  certain  piece  or  parcel 
of  land,  containing  by  estimation, rods  of  ground, 
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cAp.ALi.purR. bounded  as  follows,  viz.  (here  give  a  general  descinp- 
k**~v^/    tion  of  the  bounds  J  with  a  large  store  thereon  stand- 
ing,   all   situate   lying  and   being  in  ,    in   said 

county.     And  on  the  day  of ,  I  left  with. 

the  said  F.  G.  (or  I  left  at  the  usual  place  of  abode 

of  the  said  F.  G.  at ,  in this  state,  as  the 

case  may  he, J  a  true  and  attested  copy  of  this  writ, 
and  of  my  doings  above  stated  thereon.     And  on  the 

day  of ,  I  also  left  a  true  and  attested  copy 

of  this  writ,  and  a  description  of  the  said  estate 

taken  thereon,  at  the  town  clerk's  office,  in  said , 

where  the  estate  attached  lies. 

T.  J.  Sheriff's  Deputy. 

Another,  in  Vermont. 

Vermont.  By  virtue  of  this  writ,  to  me  directed,  and  by  di- 
rection of  B.  Q.  the  within  named  plaintiff,  I  attached 
live   acres  of  land,  the  estate  of  the  within  named 

defendant,    situate  in   ,     in   said  county,     and 

bounded  as  follows,  (here  set  out  the  bounds  as  nearly 
as  conveniently  may  be, J  and  delivered  to  the  said 
defendant,  (or  left  at  the  dwelling  house  of  said  de- 
fendant, or  at  the  last  and  usual  place  of  abode  of  said 

defendant,)  in  said a  true  and  attested  copy  of  this 

writ,  with  the  above  description  of  the  estate  attached 

endorsed  thereon.  And  I  also  on  the day  of , 

left  a  like  copy  of  this  writ,  and  of  the  description  of 
the  estate  attached  endorsed  thereon,  with  one  P.  F. 
town  clerk  of  the  said  town  of  ■  .  ,  for  if  there  be 
no  town  clerk  in  said  town,  then)  at   the  office  of 

W.  D.  county  clerk,  of  said  county  of . 

J.  L.  Sheriff. 

Another,  in  Rhode-Island. 

Rhodcialond.     I  certify,    that  neither  the  body    of  R.    B.  the 
within  m;med  defendant,  nor  his  personal  estate  can 
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be  found  within  this  state  ;  and  that  by  virtue  of  this  cap.  am.pllr. 
writ  to  me  directed,  and  at  the  request  of  W.  C.  the   tiv^S 
the  plaintifF  within  named,  1  have  attached  all  the 
right,    title,    and   interest,    of    the   within    named 

R.  B.  in  and  to  one  piece  of  land  in ,  in  said 

county,  containing  by  estimation acres,  bound- 
ed— (here  set  out  the  bounds  so  that  the  land  may 
be  found  and  known, J  with  a  large  building  erect- 
ed for  a  distillery  standing   thereon:    And   that   I 

have   left  with   J.   S.  of   said ,   the   person  in 

possession  of  the  above  attached  estate,  an  attest- 
ed copy  of  this  writ,  and  of  my  doings  thereon: 
And  that  I  also  have  left  with  P.   F.  the  town  clerk 

in  said ,  the  town  in  which  said  attached  estate 

lies,  a  like  copy  of  this  writ,  and  of  my  doings 
thereon. 

T.  M.  Sheriff, 

N.  B.  If  there  be  no  person  in  possession  of  the 
attached  premises,  the  officer  attaching  the  game, 
must,  in  his  return,  instead  of  saying,  "  I  have  left 

with  J.  S.  of  ,  the  person  in  possession  of  the 

attached  estate,  an  attested  copy  of  this  writ,  and  my 
doings  thereon,"  say,  "  J  have  set  up  a  notification 

of  such  attachment  of  said  premises  at  ,  and  a 

like  notification  at ,  and  a  like  notification  at , 

three  public  places  in  said ,  where  such  estate  lies  ;" 

and  have  left  an  attested  copy  of  this  writ  and  of 
my  doings  thereon,  with  P.  F.  the  town  clerk,  &c. 
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III.  ON  SCIRE  FACIAS. 

scire  facias,  by  virtue  of  this  writ  to  me  directed,  by  P.  Q. 
and  T.  Y.  honest  and  lawful  men  of  my  bailiwick,  I 
made  the  within  named  F.  G.  senior,  and  F.  G.  junior, 
to  know,  that  they  be  before  the  justices  of  the  court 
within  described,  at  the  day  and  place  within  men- 
tioned, to  show,  &c.  as  I  am  within  required. 

Another. 

i 
By  virtue  of  this  writ  to  be  directed,  by  J.  Y.  and 

J.  U.  honest  and  lawful  men  of  my  bailiwick,  I  made 
M.  R.  the  holder  of  the  goods  and  chattels  of  the 
within  named  P.  Q.  at  the  time  of  his  death,  to  know, 
that  he  before  the  court  of  exchequer,  at  the  day  and 
place  within  mentioned  to  be  holdcn,  to  show,  &c. 
as  I  am  within  required.  And  I  further  certify,  that 
there  are-  no  executors  to  the  last  will  and  testament 
of  the  aforesaid  P.  Q. ;  nor  are  there  any  adminis- 
trators ;  nor  were  there  any  other  holders  of  goods 
or  chattels  of  the  same  P.  Q.  at  the  time  of  his 
death;  nor  are  there  any  heirs  or  tenants;  nor  is 
there  any  heir  or  tenant  of  the  lands  or  tenements, 
which  belonged  to  the  same  P.  Q.  on  the  day  and 
year  in  which,  &c. 

Another. 

I  certify,  that  the  within  named  1*.  Q.  hath  nothing 
in  my  bailiwick,  by  which  I  can  make  him  to  know, 
nor  is  he  found  in  the  same. 

L.  M.  Sheriff. 
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IV.   ON  DISTRINGAS  AGAINST  DE- 
FENDANT. 

-    THE  within  named  L.  M.  has  nothing  in  my  baili-  wmnwAi 
wick,  by  which  he  can  be  distrained. 

B.  Y.  Sheriff. 

Another. 

The  within  named  C.  D.  has  nothing  in  the  lands, 
tenements,  and  hereditaments,  within  mentioned,  by 
which  I  can  distrain  him. 

B.  Y.  Sheriff. 

Another. 

§3.  S3. 

F.  G.  and  L.  M.  are  distrained,  and  each  of  them 
is  distrained  by  their  lands  and  chattels,  according 
to  the  form  of  this  writ,  Avhence  their  issues,  as  ap- 
pear above.  And  they  are  mainperned,  and  each  of 
them  is  mainperned,  by  himself,  viz.  J.  D.  J.  F. 
P.  H.  that  they,  and  every  of  them,  may  be  at  the 
day  and  place  within  written,  according  to  the  tenor 
of  this  writ. 

L.  M.  Sheriff. 

Another. 

A.  who  was  wife  of  B.  R.  within  named,  execut- 
rix of  the  last  will  and  testament  of  C.  D. 

S  g 

B.  R.  J.  S.  another  executor  of  the  last  will  and 
testament  of  C.  D.  and  J.  S.  the  third  executor  of 

vol.  i.  42 


222  SHERIFF,  CORONER  &  CONSTABLE. 


DISTRINGAS. 


the  last  will  and  testament  of  C.  D.  aforesaid,  ape 
distrained,  and  every  of  them  is  distrained,  by  him- 
self separately,  according  to  the  form  of  this  writ, 
from  whence  their  issues  appear  as  above.  And 
every  of  them  is  mainperned  by  himself,  viz.  by 
four  mainpernors,  by  name  A,  B,  C,  and  D.  And 
there  are  not  any  more  executors  of  the  same  last 
will  and  testament  of  said  C.  D.  nor  were  his  heirs 
in  the  county  of  — — ,  as  by  any  means  can  at  pre- 
sent be  discovered.     Distraint  is  by  chattels  to  the 

value  of in  the  whole. 

L.  M.  Sheriff. 


Sureties  of  prosecution,   -J 

Another. 


J.  B. 
B.  B. 


I  certify,  that  there  are  not  any  executors  of  the 
last  will  and  testament  of  the  said  C.  D. ;  nor  any 
administrators  of  his  goods  and  chattels,  nor  any 
heirs,  nor  tenants  of  his  lands  within  my  bailiwick, 
whom  I  can  distrain,  as  is  by  this  writ  required  and 
commanded. , 

T.  M.  Sheriff. 
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V.   ON  VENIRE  FACIAS  AGAINST  A  DE- 
FENDANT. 

THE  within  named  J.  G.  Las  nothing  in  my  baili-VENIRFACDEf 
wick,  by  which  he  can  be  attached,  or  whereby  I  can 
summon  him. 

A.  B.  Sheriff. 

By  virtue  of  this  writ  to  me  directed,  I  have 
made  the  within  named  J.  L.  to  come  before  the 
justices  within  named,  at  the  day  and  place  with- 
in  mentioned,    as   I  am  by  this  writ  required. 


The  within  named  J.  B.   is  attached  by  sureties 

'd  Hobson, 
niel  JDobson. 
A.  B.  Sheriff. 


viz    -f  ^cnar^  Hobson, 
X  Nathaniel  Bobson. 


VI.  OF  VENIRE  FACIAS  OF  JURORS. 

THE  execution  of  this  writ,  appears  in  a  certain  venir.fac.j^. 
panuel  hereunto  annexed. 

L.  M.  Sheriff. 

Names  of  the  jurors  between  A.  B.  plaintiff,  and 
L.  M.  defendant,  in  a  plea  of  trespass. 

P.  F.  of  A.  Gent.       1  and  thus  to  the  xvhole  num- 
R.  B.  of  B.  Yeoman.  J      number  required. 

Each  of  the  jurors  aforesaid,  by  himself,")  J.  I). 

JR.  R. 


separately  is  attached  by  sureties. 
Issues  of  each  20s. 


T.  M.  Sheriff. 
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VII.  HABEAS  CORPUS  JURATORUM. 

HAB.coRp.juR.     THE  execution  of  this  writ  appears  in  a  certain 
v^v"*ta''    pannel  hereunto  annexed. 

Names  of  the  jurors  between  A.  B.  plaintiff,  and 
C.  D.  defendant,  in  a  plea  of  debt. 

A.  B.  of  L.  Gent.         ")  and  thus  to  the  whole  number 
C.  D.  of  M.  Yeoman,  J      the  writ  requires. 

Each  of  them  is  by  liimself  separately  ">  J.  B. 
attached  by  sureties.  J  JR.  JR. 

Issues  of  each  of  them  205.     (or  more,  as  the  writ 
requires.) 


VIII.  OF  DISTRINGAS  OF  JURORS. 


THE  execution  of  this  writ  appears  in  a  certain 
pannel  hereto  annexed. 

P.  F.  of  A.  Gent.      1  Jind  thus  of  all  the  writ 
J.  L.  of  H.  Yeoman,  J      requires. 

Manucapators  of  the    aforesaid  jurors  f  J.  B. 
of  each  of  them,  \  K.  -R. 

Issues  of  each  of  them  20s.    (or  more,  as  the  law 
requires.) 
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Another.  d««£«... 

As  to  J.  L.  and  the  other  jurors  to  be  distrained 
to  be  before  the  justices,  &c.  at  the  day  and  place 
within  mentioned,  I  certify  that  this  writ  was  so  late 
delivered  to  me,  that  I  could  not  execute  it  by  reason 
of  the  shortness  of  the  time. 

T.  M.  Sheriff. 
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IX.  OF  EXIGENT. 

BY  virtue  of  this  writ  to  me  directed,  at  my  county 

court  held  at  the  court  house  in in  my  said  county, 

on  the Monday  in A.  I) J.  S.  and  the 

other  defendants  (if  there  be  more  than  two  J  within 
named,  were  first  exacted  and  did  not  appear,  nor  did 
either  of  them  appear.  And  at  any  county  court  there 

held   on  the Monday  of  A.  D. ,  the 

said  J.  S.  and  the  rest  of  the  defendants  within 
named,  were  a  second  time  exacted,  and  did  not  ap- 
pear, nor  did  either  of  them  appear ;  and  at  my  coun- 
ty court  there  held  on  the Monday  of A.  D. 

the  said  J.  S.  and  the  rest  of  the  defendants 

within  named,  were  a  third  time  exacted  hut  did  not 
appear,  nor   did  either  of  them  appear ;  and  at  my 

county  court  there  held  on  the Monday  of 

A.  D. the  said  J.  S.  and  the  rest  of  the  defend- 
ants within  named,  were  a  fourth  time  exacted  and 
did  not  appear,  nor  did  any  one  of  them  appear ;  and 

at  my  county  court  there  held  on  the Monday  of 

A.  D. ,  the  said  J.  S.  and  the  rest  of  the 

defendants  within  named  were  a  fifth  time  exacted 
and  did  not  appear,  nor  did  any  one  of  them  appear. 
Therefore  the  said  J.  S.  and  (name  them  all)  the 
rest  of  the  defendants  within  named,  according  to  the 
statute  law  of  this  state  are  outlaAved,  and  every  one 
of  them  is  outlawed.  (Or) — Therefore  the  said  J.  S. 
and  (name  Ihem  all)  the  rest  of  the  defendants  with- 
in named  by  the  judgment  of  B.  M.  and  O.  P.  coro- 
ners of  said  county  are  according  to  the  statute,  &c. 
(as  before*) 

A.  B.  Sheriff. 
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Another,  with  supersedeas.  s-^-v^-/ 

By  virtue,  &c.  at  any  county  court  held  at  &c.  on 
&c.  the  aforesaid  J.  S.  was  a  fourth  time  exacted  and 
appeared  and  produced  and  delivered  to  me  a  writ  of 
supersedeas,  and  which  writ  of  supersedeas  is  to  this 
writ  annexed,  by  which  the  execution  of  this  writ 
further  to  be  done,  is  altogether  superseded,  as  is  to 
me  commanded  in  the  same  writ  of  supersedeas. 

A.  B.  Sheriff. 

Another. 

By  virtue,  &c.  at  my  county  court  there  held 
on  the Monday  of A.  D. ,  the  afore- 
said, J.  S.  and  the  rest  of  the  defendants  withia 
named  were  a  fourth  time  exacted,  at  which  day  the 
aforesaid  J.  S.  appeared  and  rendered  himself  to  the 
prison,  &c.  and  whose  body  I  have  ready  before 
the  justices  of  the  court  within  written,  at  the  day 
and  place  within  named,  as  is  to  me  within  command- 
ed ;  but  the  rest  of  the  defendants  within  named,  did 
not  appear.     Therefore,  &c.  (as  before. J 

A.  B.  Sheriff. 

Another. 

At  my  county  court,  &c.  the  aforesaid  J.  S.  appear- 
ed, and  rendered  himself  to  the  prison,  within  the 
county  aforesaid  and  in  the  same  prison  now  remains 
sick,  detained  by  various  infirmities,  so  that  on  ac- 
count of  the  weakness  of  his  body  and  the  danger  of 
his  death,  he  cannot  be  removed,  and  for  that  cause 
I  cannot  at  present  have  the  body  of  the  said  J.  S. 
before  the  justices  within  named,  Cor  described,)  at 
the  day  and  place  within  contained,  (or  specified,)  ac- 
eording  to  the  form  of  this  writ,  &c. 

A.  B.  Sheriff. 
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EXIGENT.  «  ,T 

Another. 

By  virtue,  &c.  at  my  county  court  there  held  on  the 

Monday  of A.  D. ,  the  aforesaid  J.  S. 

R.  A.  D.  B.  and  O.  L.  were  a  fifth  time  exacted,  and 
the  said  J.  S.  rendered  himself  to  the  prison  in  the 
county  aforesaid,  Avhose  body  I  have,  &c.  to  do  that 
which  the  aforesaid  writ  exacts,  and  requires  of  him. 
And  the  aforesaid  R.  A.  appeared  and  produced  to 
me  a  writ  of  supersedeas  to  this  writ  annexed,  there- 
fore I  could  not  proceed  further  against  him.  And 
the  aforesaid  D.  B.  is  dead  and  the  aforesaid  O.  L. 
is  outlawed,  & c. 

A.  B.  Sheriff. 
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X.   OF  A  WRIT  OF  PROCLAMATION  UPON 
AN  EXIGENT. 

BY  virtue  of  this  writ  to  mc  directed,  at  my  eoun-  p»6cia««. 
tj  court,  held  at  the  court  house  in  the  county  of I,ON  u,°" 

*  EXK.bVr. 

on  the day  of ,  I,  in  open  court  first  made    ^~y^- 

proclamation,  and  at  the  court  of  general  sessions  of 

the  peace  held  at in  the  county  of where 

the  said  J.  S.  resided  at  the  time  of  awarding  said 

writ  of  exigent,  on  the day  of A.  D 

I,  a  second  time  made  proclamation.  And  at  (or  near) 

the  most  usual  door  of  the  church  in  said where 

the  said  J.  S.  resided,  at  the  time  of  awarding  the 
exigent  (or  if  there  he  more  than  one  church  in  said 
town,  then  J  the  most  usual  door  of  the  church,  near- 
est the  dwelling  of  the  said  J.  S.  in  said (and 

if  there  he  no  church  in  said  town,  then  J  the  most 
usual  door  of  the  church,  in  the  next  town,  nearest 
the  dwelling  of  the  said  J.  S.  (there  being  no  church 
in  the  town  wherein  there  was  the  dwelling  of  the 
said  J.  S.)  upon  a  Sunday  immediately  after  divine 
service  (if  any  there  he  J  one  month  at  the  least  be- 
fore the  within  named  J.  S.  was  a  fifth  time  exacted, 
I,  a  third  time  made  proclamation  that  the  within 
named  J.  S.  render  himself  to  me,  so  that  I  may 
have  his  body  before  the  justices  within  named  (or 
described]  at  the  day  and  place^within  contained, 
(or  mentioned)  as  the  writ  enjoins  and  requires. 

A.  B.  Sheriff 


VOL.    T. 
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XI.  OF  REPLEVIN. 

KEFf  EM*.     Sureties  for  prosecution  and  return,  f  John  Doe, 
^^"^^        if  return  shall  be  adjudged.  \  Richard  Roe. 

By  virtue  of  this  writ,  &c.  on  the day  of , 

A/D. ,  I  made  replevin  to  the  within  named  T.  R. 

of  the  cattle  within  specified,  which  the  within  named 
T.  R.  and  J.  N.  had  taken,  and  unjustly  detained,  ac- 
cording to  the  form  of  this  writ,  as  within  to  me  is 
commanded. 

L.M.  Sheriff. 

Another. 

Eloigned.  I  certify  that  before  the  coming  of  this  writ  to  me, 

the  beasts  in  this  writ  specified,  were  eloigned  to 
places  to  me  unkown,  by  the  within  named  J.  T.  so 
that  I  could  by  no  means  make  replevin  of  said  beast? 
within  described,  as  within  to  me  is  commanded. 

L.  M.  Sheriff. 

Another, 

I  certify  that  no  one  on  the  part  of  the  said  J.  K. 
came  to  show  to  me  how  many,  and  what  cattle  of 
the  said  J.  K.  the  said  T.  N.  and  others  had  taken 
and  unjustly  detained.  Therefore  the  cattle  of  the 
aforesaid  J.  K.  I  could  not  replevy  to  him. 

L.  M.  Sheriff. 

Another. 

I  certify  that  on  the  -        day  of  — —  A.  D. , 

at ,  in  said  county,     this  writ,  and  two   other 
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writs,  at  one  and  the  same  time,  were  delivered  to    **«■«■. 

me.     And  by  virtue  of  this  writ,  I  went  to  ,  in  Replevin  of 

my  county,  where  the  cattle  within  described  were,  to  J? 
replevy  the  same  cattle  to  the  within  named  A.  B. 
And  the  within  named  J.  T.  and  the  within  named 
T.  N.  as  the  bailiff  of  the  said  J.  T.  claimed  the  prop- 
erty of  the  cattle  aforesaid,  to  he  the  proper  cattle  of 
the  aforesaid  J.  T.  and  therefore  I  could  not  replevy 
those  cattle  to  the  aforesaid  A.  B.  according  as  this 
writ  requires. 

L.  M.  Sheriff. 

Another  in  Massachusetts,  New-Hampshire,  Vermont, 
and  Rhode-Island. 

By  virtue  of  this  writ  to  me  directed,  I  have  reple- 
vied the  within  described  goods  and  chattels  (or  cat- 
tle) to  him  the  said  A.  B.  and  have  taken  bond  of  the 
said  A.  B.  with  sufficient  sureties  for  prosecution  of 
this  writ,  and  return  of  said  goods  and  chattels  (or 
cattle)  if  return  shall  be  adjudged.  And  have  sum- 
moned the  said  J.  T.  for  his  appearance  at  court,  by 
reading  this  writ  in  his  presence  (or  hearing,  or  to 
him)  or  by  leaving  a  true  and  attested  copy  of  this 
writ,  at  his  dwelling-house,  or  usual  place  of  abode 

in  said ,  (or  at  his  last  and  usual  place  of  abode, 

&c.) 

Another  in  Connecticut. 

By  virtue  of  this  writ  to  me  directed,  I  have  re- 
plevied to  him  the  said  A.  B.  his  cattle  within  describ- 
ed, and  have  read  this  writ  in  the  hearing  of  A.  M. 
the  within  named  defendant  (or  have  left  a  true  and 
attested  copy  of  this  writ  at  his  usual  place  of  abode 

in ) 

T.  N.  Sheriff  (or  Constable.) 
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XII.  RETORNO  II ABEND O,  AND  SECOND 
DELIVERANCE. 


I  certify  that    before  the   coming  of  this  writ  to 
me,  the  cattle  within  specified  were  eloigned  by  the 
Retorno  ha-  within  named  J.  T.  to  places  to  me  unknown,  so  that 
I  could  by  no  means  cause  the  said  beasts  to  be  re- 
turned, as  within  to  me  is  commanded. 

L.  M.  Sheriff. 


SECOND 

DELIV'-.vANCE 


bendo. 


second  de-        By  virtue  of  this  writ  to  me  directed,  I  hare  caus- 
liverance.      e(|  ^0  |,e  delivered  to  the  within  named  L,  his  cattle 
within  mentioned. 
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XIII.     OF  WITHERNAM. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  wnwwu*. 
one  silver  tankard,  and  one  gilt  tea-urn,  and  one 
horse,  the  proper  goods  and  chattels  of  J.  T.  in 
this  writ  named,  in  withernam ;  and  the  same  tank- 
ard, tea-urn,  and  horse,  have  caused  to  he  delivered 
to  the  within  named  A.  B.  to  he  held  by  him  the  said 
A.  B.  until  the  aforesaid  J.  T.  will  deliver  the  chat- 
tels within  described,  to  him  the  said  A.  B. ;  and  I 
further  certify,  that  the  aforesaid  J.  T.  in  this  writ 
named,  has  no  other  goods  nor  chattels,  which  can  be 
taken  in  withernam,  and  by  which  he  can  be  attached 
according  to  the  tenor  of  this  writ. 

L.  M.  Sheriff. 

Another. 

By  virtue  of  this  writ,  &e.  I  have  taken  in  wither- 
nam, at ,  in  the  county  aforesaid,  two  cows,  the 

proper  beasts  of  the  within  named  J.  T.  and  two  cows 
the  proper  beasts  of  the  within  named  F.  G.  to  the  va- 
lue of ,  which  several  beasts  I  have  caused  to  be 

driven'and  conducted  into  a  certain  place  at ,  in 

the  county  aforesaid,  there  to  be  kept  in  sure  and  safe 
custody,  according  to  the  requirement  of  this  writ, 
where  the  cattle  aforesaid  lie.  And  the  said  J.  T.  and 
F.  G.  have  no  more,  nor  other  cattle  at  present  in  my 
bailiwick,  which  I  can  by  any  means  take  in  wither- 
nam, as  within  to  me  is  commanded. 

L.  M.  Sheriff. 

Another. 

By  virtue,  &c.  I  took  two  cows  and  two  calves,  the 
cattle  of  the  within  named  J.  T.  which  I  have  caused 
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withernam,  to  be  delivered  to  the  within  named  A.  B.  to  be  safely 
and  surely  kept,  until  I  can  deliver  to  the  said  A. 
B.  his  cattle  within  specified,  before  taken  and  eloign- 
ed to  places  unknown  to  me,  as  in  this  writ  I  am  com- 
manded. 

L.  M.  Sheriff. 

Another. 

The  within  C.  D.  has  no  cattle  in  my  bailiwiek, 
which  I  can  take  in  withernam  according  to  the  re- 
quirement of  this  writ,  (nor  has  he  any  thing  else  in 
my  bailiwick,  by  which  he  can  be  attached,)  nor  is 
he  found  in  the  same. 

L.  M.  Sheriff. 

Another. 

There  are  no  goods  nor  chattels  of  the  within 
named  C.  D.  which  I  can  take  in  withernam,  there- 
fore the  aforesaid  C.  D.  is  mainpcrned  by  J.  D.  and 
R.  R. 

U  M.  Sheriff 
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IV.  OF  EXECUTION  AGAINST  THE  BODY. 

Cepi  corpus. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken     ca.  ■*• 
the  body  of  the  within  named  C.  D.  and  have  him  ccpieorpot. 
ready  at  the  day  and  place  within  specified. 

A.  B.  Sheriff. 

Another. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken 

the  body  of  the  within  named  C.  D.  and  have  his 

body  ready  at  the  day  and  place  within  named,  as 

by  this  writ  I  am  commanded. 

A.  B.  Sheriff. 

JYVm  est  inventus. 

The  said  C.  D.  is  not  found  Avithin  my  bailiwick.       Non  est. 

A.  B.  Sheriff. 

Another. 

The  said  C.  D.  is  not  found  within  my  bailiwick, 
so  that  I  cannot  have  him  before  the  justices  of  the 
court  at  the  day  and  place  within  named  as  by  this 
writ  is  required. 

A.  B.  Sheriff 

Cepi  corpus,  and  mortuus  est. 

Ry  virtue  of  this  writ  to  me  directed,  I  arrested  Mortals  e»t, 
the  body  of  the  within  named  C.  D.  who,  on  the  — — 
day  of  died  of  his  own  felony  ;  (or)  wh« 


(56  SHERIFF,  CORONER  &  CONSTABLE. 

"^V  died  of  sickness,  while  in  my  custody  ;  (or)  who  died 
by  murder  by  one  J.  N  ;  (or)  who  died  of  misfortune 
by  drinking  cold  water,  while  in  my  custody. 

A.  B.  Sheriff. 

Cepi  corpus,  and  payment. 

Payment.  j  iiave  taken  the  body  of  the  within  named  W.  1). 
and  him  detained  in  eustody,  until  he  paid  the  debt 
and  damages  within  mentioned ;  which  debt  and 
damages  I  paid  to  the  plaintiff  within  named,  and 
immediately  afterwards  discharged  the  said  W.  D. 
out  of  custody. 


Rescue. 


Cepi  corpus,  and  rescue. 

By  virtue  of  this  writ  to  me  directed,  I  arrested 
the  body  of  the  within  named  C.  D,  and  had  him  in 
my  custody  till  on  the  day  of  he  was 

rescued  by  a  body  of  public  enemies,  (here  describe 
the  manner  of  the  rescue,  and  the  enemies  which  made 
therescue,  and  how, J  so  that  I  cannot  have  him  at 
the  day  and  place,  before  the  said  justices  of  the 
court,  (^or)  before  the  court,  at  the  day  and  place 
within  named  as  by  this  writ  is  required. 

A.  B.  Sheriff. 


'  •<  pi . 


Cepi  coi'pus,  and  escape. 

By  virtue  of  this  writ  to  me  directed,  I  arrested 
the  hotly  of  the  within  named  C.  D,  and  had  and 
held   him   in  my  custody,    in  the  common   gaol  at. 

in   the  county  of  ,   when    said    gaol   was 

struck  by  lightning,  winch  set  the  gaol  on  fire,  and 
an  opening  made  in  the  side  thereof,  from  which  ipdd 
C.  1).  escaped,  against  my  will  so  that  I  cannot,  &c. 

\.  B.  Sheriff. 
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Another,  in  Massachusetts  and  New-Hampshire.       J^v^ 
Nulla  bona,  ccpi  corpus,  and  committiliir. 

By  virtue  of  this  execution  to  me  directed,  and  for  CoBaHtitar. 
want  of  goods,  chattels  or  estate  of  the  within  C.  D. 
shewn  to  me,  or  to  he  found  within  my  precincts,  to 
the  acceptance  of  the  said  A.  B.  to  satisfy  the  same, 
I  have  taken  the  body  of  the  said  C.  1).  and  him 
committed  to  the  gaol  of  this  commonwealth,    (or 

state)    in  ,    in  said  county,    and  at   the    same 

time  I  left  an  attested  copy  of  this  execution,  with 
the  gaoler  thereof, 

E.  M.  Deputy  Sheriff. 

Another,  in  Connecticut  and  Vermont. 

By  virtue  of  this  execution  to  me  directed,  I  re-  ™e  "me  in 
paired  to  the  usual  place  of  abode  of  C.  D.  the  within  an(j  Vermont. 
named  debtor,  and  there  made  demand  of  the  debt 
or  sum  due  on  this  execution,  with  ail  necessary 
charges  of  executing  the  same,  and  the  said  C.  D. 
neglecting  to  pay  and  satisfy  this  execution,  and  for 
want  of  personal  or  moveable  estate  of  the  said  C. 
D.  shown  to  me,  or  to  be  found  within  my  precincts, 
to  satisfy  said  execution,  I  took  the  body  of  the  said 
C.  D.  and  on  the         day  of        him  committed  to 

the  keeper  of   the  gaol  in   in  the  county   of 

within  'the   prison,    and  then  and  there  left 

with  the  said  keeper  a  true  and  attested  copy  of  this 
execution,  and  of  my  doings  thereon. 

A.  II.  Constable. 

Another,  in  Jlhodc-Island. 

By  virtue  of  this  execution  tome  directed,  for"  wantn.e  tan 
of  money,  goods    or  chattels  of  C.  D.    the    within  U!!oJe,s:anJ 
named  debtor,  to  be  found  within  my  pret  incts,  for 
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ca.  ba.     the  satisfying  this  execution,  I  arrested  thehody  of 
^^^    the  said  C.  D.  and  committed  him  to  the  keeper  of 

the  common  gaol,  in  ,  in  said  county,  within  the 

prison,  aud  left  with  the  said  keeper,  a  true  and  at- 
tested copy  of  this  exeeution,  and  of  my  return 
ahovc  thereon. 

A.  B.  Sheriff. 
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XV.  OF   FIERI  FACIAS,  OR  EXECUTION  A- 
GAINST  GOODS  AND  CHATTELS. 

Nulla  bona. 

The  within  named  M.  B.  lias  no  proper  goods  or      ' '  PA* 
chattels,  in  my  bailiwick,  whence  I  can  cause  to  he 
made,  or  levy,  the  hixty  pounds  within  mentioned,  or 
any  part  thereof. 

A.  B.  Sheriff. 

Another,  against  executors. 

The  within  named  W".  P.  lias  no  goods  or  chattels,  Devastavit. 
which  belonged  to  the  within  named  J.  G.  at  the 
time  of  his  death,  in  his  hands  to  be  administered, 
in  my  bailiwick,  whence  I  can  cause  to  be  made  the 
within  mentioned  five  pounds,  or  any  part  thereof; 
but  there  were  divers  goods  and  chattels,  belonging 
to  the  said  J.  G.  at  the  time  of  his  death,  to  the 
value  of  iifty  pounds,  which  came  to  the  hands  of 
the  aforesaid  W.  P.  after  the  death  of  the  afore- 
said J.  G.  to  be  administered;  which  certain  goods  and 
chattels,  the  said  W.  P.  afterwards,  and  before  the 
return  of  this  writ,  wasted,  eloigned,  and  converted 
to  his  own  use. 

Another* 

By  virtue  of  this  writ  to  me  directed,  I  have  caused 
to  be  made  the  sum  of  (S80,)  from  the  goods  and 
chattels  of  the  within  named  A.  B.  and  am  l'cady  to 
have  the  same  sum  of  money  before  the  justices  of 
the  court,  (or,  before  the  court, J  tit  the  day  and 
place  mentioned,   to    be  paid  to  the    within  named 
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F.  G.  for  his  debt  and  damages    within  specified,  as 
by  this  writ  to  me  is  commanded. 

J.  L.  Sheriff. 


Another. 

By  virtue  of  this  writ  to  me  directed,  &c.  fas 
before,  as  far  as, J  to  be  paid  to  the  within  named 
P.  F.  in  part  of  his  debt  and  damages  within  speci- 
fied: and  further,  I  certify  to  the  justices  of  the 
court,  (or  to  the  court, J  that  the  aforesaid  P.  F. 
has  no  more  goods  or  chattels  in  my  bailiwick,  whence 
at  present  I  can  cause  to  be  made  the  residue  of  the 
debt  and  damages  aforesaid,  according  to  the  re- 
quirement of  this  writ. 

J.  L.  Sheriff. 

Another. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused 
to  be  made  the  sum  of  $5  iO,  of  the  goods  and  chattels 
of  the  within  named  R.  B. ;  which  jg  40,  I  am  pre- 
pared to  have  before  the  justices  within  named,  at 
the  day  and  place  within  prescribed,  as  this  writ 
requires  and  commands. 

J.  L.  Sheriff. 

Another. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused 
to  be  seized,  for  have  taken  J  one  mare,  two  steers, 
and  twenty-five  sheep,  the  goods  and  chattels  of  the 
within  named  A.  B.  of  the  value  of  the  debt  and 
damages  within  stated,  which  same  goods  and 
chattels  remain  in  my  hands  unsold,  on  account  of 
defect  of    buyers.     Therefore    I  cannot   have    the 
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money  in  court,  at  the  day  and  place  required,  m  is      «  ** 
within  to  mc  commanded. 

J.  L.  Sheriff. 


-Inolher. 

I  certify  to  the  justices  (or  court)  within  named,  Diren  of  tb< 
that  there  are  divers  persons  in  my  county,  for  Hie','*'", '  "!  V* 
town  of  ,  within  named,)  known  and  called  by  officer  knowi 

..  n     -r     -r  ,,         T       ,  n    n        -r      -r  „    ,\    DOt    nil   which 

the  name  ot  J.  h.  to  wit,  J.  L.  ot  13.  J.  L.  ol  C»to>evy. 
and  J.  L.  of  Dj  and  because  it  is  not  specified  in 
this  writ,  of  the  goods  and  chattels  of  which  of  the 
said  J.  L's  I  should  make  the  sum  of  money  within 
mentioned;  therefore  I  could  not,  nor  can  proceed  to 
the  execution  of  this  writ. 

Another. 

By  virtue  of,  &c.  1  seized  the  goods  and  chattels,  Good*,  &.?. 
lands  and  tenements,  of  the  within  named  J.  L.  to  j^^loi'd' 
the  value  of  $  2000,  and  the  same  from  day  to  day 
exposed  for  sale,  and  then  sold  to  the  value  of  S  100, 
which  sa::ie  g>  100  I  am  ready  to  have  at  the  day  and 
place  within  directed,  to  be  paid  to  the  within  named 
P.  F.  as  soon  as  I  am  further  commanded.  And  the 
residue  of  the  goods  and  chattels  remain  with  me  for 
defect  of  buyers. 

Another. 

By  virtue  &c.  I  took  the  snoods  and  chattels  of  the  Kr>  s0";1*-  '" 

chsitels,  t\- 
within  named  A.  W.  to  the  value  oi  $  -L  part  of  sneCcpt,  &c, 

within  written  £8,  which  goods  and  chattels,  remain 
in  my  hands,  unsold  for  defect  of  buyers,  and  that 
the  aforesaid  A.  W.  has  at  present  no  other  or  more 
goods  or  chattels,  nor  any  lands  or  tenements  in  my 
bailiwick,  whence  I  can  cause  to  be  made,  the  resi- 
due of  said  jg  8,  or  any  part  or  parcel  thereof. 
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J^L;  Another. 

By  virtue,  &c.  I  have  sold  the  goods  and  chattels 
above  described,  by  mc  before  taki  n,  and  also  have 
caused  to  be  made  of  the  goods  and  chattels  of  R. 
S.  within  named,  the  residue  of  th  debt  within 
stated,  so  that  I  am  prepared  to  have  all  the  money 
in  court  at  the  day  and  place  within  directed,  to  be 
paid  to  the  within  named  H.  "W.  as  I  am  within  com- 
manded. 

Special  return  in  JVew-Forli. 

New-York.  County  of  Dutchess,  ss.  September  12th,  1811. 

By  virtue  of  this  writ  to  me  directed,  I,  John  Finch, 
sheriff  of  said  county  of  Dutchess,  seized  one  horse, 
one  pair  of  oxen,  and  three  cows,  the  proper  goods 
and  chattels  of  the  within  named  C.  D.  and  on  the 
same  12th  day  of  September,  advertised  the  same 
horse,  oxen,  and  cows  for  sale  at  public  vendue,  at 

the  dwelling  house  of in in  said  county  of 

Dutchess,  on  the  20fh  day  of  September  aforesaid, 
at  two  o'clock  in  the  afternoon,  by  putting  up  written 
notifications  of  the  time  and  place,  where  the  goods  so 

seized  were  to  be  sold,  at ,  and ,  and , 

three  of  the  most  public  places  in  said  town  of , 

and  on  the  said  20th  day  of  September,  at  said 

according  to  notice  as  aforesaid  given,  I  sold  at  public 

vendue  the  said  horse  so  seized,  at  the  sum  of 

and  the  said  pair  of  oxen  at  the  sum  of ,  and  the 

said  cows,  one  at  the   sum  of  ,  and  one  at  the 

sum  of ,  and  one  at  the   sum  of ,  and  in 

manner  aforesaid,  I  have  caused  to  be  made  of  the 
goods  and  chattels  of  the  said  C.  D.  the  sum  of — •— 
and  have  the  sum  of  money  last  mentioned  before 
the  <-oiirt,  at  the  day  and  place    within  named,  in 
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in  satisfaction  of  the  debt  and  damages  within  stated,      ►••  r* . 
as  within  to  me  is  commanded.  ^-^-v-^ 

John  Finch,  Sheriff. 

Another,  in  Massachusetts  and  Neiv -Hampshire. 

By  virtue  of  this  writ  of  execution  to  me  directed.  », 

t        •       i    /■        j.      in  .     •  ,  Massachu- 

1  seized  (or  took)  one  chaise,  the  property  of  thesetts. 
within  named  C.  D.  and  afterwards,  on  the  day 
of  forty  eight  hours  before  the  expiration  of  four 
days  from  the  time  said  chaise  was  so  as  aforesaid  seiz- 
ed advertized  by  posting  up  notifications  at  —  and  al- 
so at ,  two  public  places,  in  said  town  of ,  that 

said  chaise  at in  said  county,on  the         day  of 

at  o'clock  in  the  after  (or  fore)  noon,  being  the  expir- 
ation ;of  four  days,  from  the  time  when  said  chaise  was 
so  seized,  would  be  sold  at  public  vendue,  unless  said 
C.  D.  should  previously  redeem  such  chaise,  by 
otherwise  satisfying  said  execution  ;  and  having  safe- 
ly kept  said  chaise,  for  said  space  of  four  days, 
from  the  time  of  seizing  the  same  as  aforesaid ;  and 
the  said  C.  D.  having  failed  to  redeem  the  same  by 
otherwise  satisfying  said  execution  ;  at  the  time  and 
place  aforesaid  appointed,  I  at  publie  vendue  sold  the 

same  chaise  to  E.  F.  of in  said  county,  he  being 

the  highest  bidder  therefor,   for  the    sum  of , 

and  thereupon  satisfied  said   execution,   the  charges 

of  sale,  and  my  fees  all  amounting  to   and  the 

overplus  arising  from  such  sale,  being  the  sum  of 
- — ,  I  returned  to  the   said  C.  D. 

E,  M.  Sheriff. 

Jluothcr,  in  Connecticut. 

F.  County,  ss.    July. 
By  virtue  of  this  execution,  I  repaired  to  the  place  Connecticut. 
of  usual  abode  of  C.  D.  the  within  named  debtor,  at 
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fi.  fa.      in  said  county,  and  there  made  demand  of  the 

debt,  or  sum  then  due  on  this  execution,  with  all 
necessary  charges  of  executing  the  same ;  and  the 
said  C.  D.  neglecting  to  make  payment  thereof*  by 
direction  of  A.  B.  the  creditor  within  named,  I  seiz- 
ed and  took  by  virtue  of  this  execution,  one  horse, 
and  one  horse-cart,  the  property  of  the  said  C.  D. 
and  he  the  said  C.  D.  having  no  other,  or  more 
goods  or  chattels,  liable  to  be  taken  in  execution, 
to  be  found  within  my  precincts,  on  tiie  same  day 

!  set  up,  on  the  sign  post  in society  where  said 

horse  and  horse-cart  were  so  seized  and  taken,  an 
account  of  them  particularly,  with  a  declaration  that 
said  horse  and  horse-cart  would  be  sold  at  said  sign 
post,  at  public  vendue,  at  the  end  of  twenty  days. 
And  at  tlie  end  of  twenty  days;  thereafter,  the  said 
debtor  having  failed  to  pay  the  debt  in  said  execu- 
tion contained,  together  with  the  costs  and  charges 
thereon,  I  caused  a  drum  to  be  beaten  at  said  sign 
post,  and  sold  said  horse  there  at  an  outcry  to  O.  L. 
the  highest  bidder  therefor,  for  the  sum  of — —and 
in  like  manner  then  and  there  sold  said  horse-cart  to 
P.  T.  the  highest  bidder  therefor,  for   the  sum  of 

both  which  sums  amount  to  the  sum  of from 

which  deducting  the  costs,  eiiarges,  and  my  fees 
thus  far  on  this  execution,  amounting  to  the  sum  of 

,  leaves  the  sum  of arising  from  the  sale 

of  said  horse  and  horse-cart,  which  I  applied  to- 
wards  satisfying  the   execution,  and  paid  the  same 

sum  of  over  to   the   said    A.  B  :    and   there 

remaining  due  on   this  execution  the  sum   of , 

and  there  being  no  goods  or  chattels  of  the  within 
named  debtor,  to  be  found  within  my  precincts, 
to  satisfy  the  same  execution,  J,  by  virtue  thereof, 
and  by  the  direction  of  said  creditor,  seized  one  acre 
of  land  with  <lic  dwelling  house  thereon  ;  ( then  \iro- 
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cecd  according  to  the  form  herein  after  given,  for  the  FI-  »*• 
levy  of  an  execution  on  real  estate  in  Connecticut, J 
which  said  sum  of  ,  at  Avhieh  said  land  and  house 
were  appraised  as  aforesaid,  I  applied  towards  com- 
pleting the  satisfaction  of  this  execution,  cost  and 
charges  ',  hut  the  sum  being  insufficient  therefor, 
leaving  still  due  on  this  execution  the  sum  of  , 
by  the  direction  of  the  said  A.  B.  and  by  virtue  of 

this  execution,  on  the  day  of  at 1  took 

the  body  of  the  within  named  debtor,  and  him  com- 
mitted to  the  keeper  of  the  common  gaol,  in in 

said  county,  within  the  prison,  and  delivered  to  the 
said  keeper  of  the  prison,  an  attested  copy  of  this 
execution,  with  my  proceedings  aforesaid  endorsed 
thereon. 

A.  M.  Sheriff. 

Another,,    xvherc  the  debtor  lives  out  of  the  officer's 
•precincts* 

F.  County  ss.  borough  of  B.  &c. 
The  within  named  debtor  having  neglected  to 
make  payment  of  this  execution,  to  me  directed  and 
delivered,  together  with  the  lawful  charges  thereon ; 
by  virtue  of  this  same  execution,  and  by  direction  of 
A.  B.  attorney  to  the  within  named  creditor,  I  then 
seized  and  took  one  puncheon  of  Antigua  rum,  and 
one  butt  of  Muscovado  sugar,  and  on  the  same  day 
posted  the  same  puncheon  of  Antigua  rum,  and  butt 
of  Muscovado  sugar,  on  the  sign  post  in  the  bo- 
rough of  B.  there  to  be  sold,  at  the  end  of  twenty 
days  thereafter,  and  the  said  debtor  having  failed 
to  pay  the  said  debt,  costs  and  charges  arisen  on 
this  execution,  on  the  day  of  the  day  so  as 

above  appointed,  for  (he  sale  of  said  rum  and  sugar, 
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I  caused  a  drum  to  be  beaten,  &c.  (as  in  the  form 
li'tei-cding.) 

G.  If.  Bailiff. 

Another* 

By  virtue  of  this  execution  to  me  directed,  I  re- 
paired to  the  place  of  the  usual  abode  of  C.  D.  th^ 

within  named  debtor,  in  said ,  and  there  made 

demand  of  the  debt  (or  sum)  due  on  this  execution, 
with  the  necessary  charges  of  executing  the  same. 
And  the  said  debtor,  having  refused  to  make  pay- 
ment of  the  same,  and  tlieve  being  no  moveable  or 
personal  estate  of  said  debtor  sufficient  to  satisfy 
said  debt  and  charges,  to  be  found  within  my  pre- 
cincts, I  arrested  the  body  of  said  C.  D.  and  then 
and   there    commenced  proceeding   to   commit  him 

the  said  C.  D.  to  the  common  goal  in in  ;  said 

county,  when  he,  the  said  C.  D.  to  procure  a  release 
of  his  body  from  arrest  as  aforesaid,  and  for  the 
satisfying  of  this  execution,  presented  to  me,  to  be 
taken  on  the  same  execution,  one  hat,  one  bed,  one 
sheet,  one  blanket,  and  one  iron  pot,  whereupon,  the 
articles  aforesaid  being  apparently  sufficient  to  satisfy 
the  said  execution,  &c.  I  released  the  body  of  the 
said  C.  D.  from  arrest  on  said  execution,  and  by  vir- 
tue thereof,  then  and  there,  on  the  day  of  , 
seized  the  said  hat,  bed,  sheet,  blanket,  and  iron  pot. 
And  on  the  same  day  posted  the  same  articles  on  the 

sign  post  in  said  (then  proceed  as  in  the  forms 

{receding  J. 

All  which  sums  arising  from  the  sale  of  the  said 
several  articles,  amounting  to  the  sum  of  ,  and 
the  debt  due  on  this  execution  being  the  sum  of  , 

and  the  cost,  charges,  and  my  fees,  on  the  same  exe- 
cution, amounting  to  the  sum  of         ,  both  which 
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last  mentioned  sums,  amounting  to  the  sun)  «"  ,      "   '* 

leaves  a  surplus  arising  from  the  sale  of  saM  arti- 
cles* after  satisfying  said  debt,  cost,  ■'<  ;::<>,  mid 
fees,  of  the   sum  of  ,  which  I  retaroefl  to  the 

said  C.  D.  and  paid  over  to  the  said  A.  I*,  the  credi- 
tor within  named,  the  said  sum  of  ,  in  Full  satis- 
faction of  this  execution. 

J.  N.  Constable. 

Another,  in  Vermont. 

By  virtue  of  this  execution  to  me   directed,  I  re- 
paired to  the  usual  place  of  abode  of  C.  D.  the  within 

named  debtor,  in  said  , and  there  demanded  the 

debt  (or  damages,  or  cost,  as  the  ca.se  may  be  J  con- 
tained in  this  execution,  with  all  legal  charges  for 
serving  the  samej  and  the  said  CD.  having  neglect- 
ed to  pay  said  debt,  (or,  &c.)  with  the  legal  costs  of 
serving  the  same,  I  seized  two  oxen,  and  two  cows, 
the  proper  goods  and  chatties  of  the  said  C.  D.  (or 
shown  to  me  by  A.  B.  the  creditor  within  named,  as 
the  proper  goods  and  chatties  of  the  said  C.  D.)  and 
on  the  same  day,  I  advertised  upon  the  sign  post  in 

,  the  town  where  said  two   oxen  and  two  cows 

were  by  mo  so  taken,  that  said  two  oxen  and  two 
cows  would  be  sold,  at  public  vendue,  at  said  sign 
post,  on   the  day  of  ,  fourteen  days  from 

the  time  of  advertising  as  aforesaid  (or  more  than 
fourteen  days,  &c  as  the  case  may  be).  And  having 
safely  kept  said  two  oxen  and  two  cows,  and  the  said 
C.  D.  having  failed  to  redeem  the  same,  by  otherwise 
satisfying  this  execution,  and  the  charges  of  tho 
officer  thereon,  I  at  the  said  sign  post,  on  the 
day  of  ,  then  so  appointed  for  the  sale  of  said 

two  oxen  and  two  cows,  sold  at  public  vendue  the 

said  two  oxen  to  E.  F.  of ,  the  highest  bidder 

for  them,  for  the  sum  of  ,  and  one  of  said  eows 


FI.    FA. 
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to  G.  H.  of ,  the  highest  bidder  for  her,  for  the 

sum  of  ,  and  the  other  of  said  cows  to  I.  J.  of 

,  the  highest  bidder  for  her,  for  the  sum  of         , 

and  the  debt  (or,  &c.)  in  this  execution  being  the 
sum  of  ,  and  the  officer's  cost  and  charges  being 

the  sum  of  ,  both  amounting'to  the  sum  of 

And  the  money  arising  from  the  sale  of  said  two 
oxen  and  two  cows,  amounting  to  the  sum  of  , 

left  a  surplus  of  the  sum  of  ,  which  I  returned 

to  the  said  C.  D.  and  paid  and  satisfied  to  the  said 
A.  B.  the  said  sum  of  ,  being  his  debt  in  this 

execution. 

J.  M.  High  Bailiff. 

Another,  where  the  debtor  lives  out  of  the  precincts  of 
the  officer,  and  the  place  of  advertisement  and  sale 
is  at  a  place  other  than  the  sign  post,  by  agreement 
of  the  officer  and  debtor. 

The  said  C.  D.  having  neglected  to  pay  the  debt 
contained  in  this  execution,  with  the  legal  charges 
thereon,   by  virtue   of  this  same   execution,  I,  at 

,  on  the  day  of  ,  seized  one  hundred 

bushels  of  wheat,  the  proper  goods  and  chattels 
of  the  said  CD.  and  by  agreement  with  the  said 
C.  D.  advertized  upon  the  front  of  the  dwelling- 
house  of  P.  F.  of  said  ,  that  said  one  hundred 

bushels  of  wheat,  would,  at  said  dwelling-house,  be 
sold  at  public  vendue,  on  the  day  of         ,  more 

than  fourteen  days  from  (he  time  of  setting  up  such 
advertisement  as  aforesaid.  And  having  kept  said 
one  hundred  bushels  of  "wheat  safely,  &c.  (as  in  the 
preceding,  till  the  stile  is  completed  at  said  dwelling- 
house,  and  the  money  arising  to  be  applied.)  The  cost 
and  charges  of  the  officer  in  proceeding  <hus  far  on 
this  execution,  being ,  which  deducted  from  said 

sum  <>i"         ,  at  which  said  wheat  was  sold,  leaves 
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the  sum  of  ,  which  I  have  paid  over  to  the  snhl     m 

A.  B.  in  part  satisfaetion  of  this  execution. 

J.  N.  Constable. 

Another,  on  articles  exempt  from  execution,  unless 
turned  out  by  the  debtor. 

By  virtue  of,  &c.  (as  in  the  preceding  forms)  I 
seized  one  cow,  one  coat,  one  pair  of  woollen  blank- 
ets,  one  table,  and  one  gun,  all  turned  out  to  me  by 
the  said  C.  D.  to  be  taken  on  this  execution*  &c.  (as 
in  said  forms  preceding.) 

N.  O.  Sheriff: 

Another,  in  Rhode-Island. 

By  virtue  of  this  execution  to  me  directed,  and  b y  Rlwde-|v!aftd* 
direction  of  A.  B.  the  creditor  within  named;  I  seiz- 
ed one  hogshead  of  molasses  and  one  anchor,  the 
proper  goods  and  chattels  of  C.  D.  the  within  named 
debtor,  and  the  same  goods  and  chattels,  on  the  same 
day  advertized  to  be  sold  at  public  auction,  on  the 

day  of  at in  said ;  and  having 

kept  said  goods  and  chattels,  for  the  space  of  ten 
days,  until  the  day  appointed  as  aforesaid  for  the 
sale  of  said  hogshead  of  molasses  and  anchor,  and 
the  said  C.  D.  having  failed  to  pay  the  money  due 
on  this  execution,  together  with  the  eosta  accrued 
thereon,  ant!  thereby  to  redeem  his  said  goods  and 

chattels  on  the  ^aid  day   of  at  ,   I  at 

public  auction  sold  the  said  hogshead  of  molasses  to 

p.   F.   of the  highest  bidder  therefor,  for  the 

sum   of         ;  and  I  also  in  like  manner,  then  and 

there,  sold  said  anchor  to  G.  H.  of the  highest 

bidder   therefor,   for  the  sum  of  ,  bo«i»  which 

sums  of  money  arising  from  said  sales  of  s;  id  go<.ils 
and  chattels,  amounting  to  the  sum  of  ,  and  the 
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"■  FA-     money  then  due  on  this  execution  being  the  sum  of 
,  and  the  costs  accrued  thereon  being  the  sum 
of  ,  both  which  last  mentioned  sums,  amounting 

to  the  sum  of  ,   which  deducted  from  the  amount 

arising  from  said   sales,  leaves  an  overplus  of  the 
sum  of  ,  which  I  returned  to   the  safd   C.  D, 

and  paid  over  to  the  said  A.  B.  the  said  sum  of  , 

being  the  money  due  to  him  on  this  execution,  in 
full  satisfaction. 

P.  F.  Town  Serjeant. 

Another  on  set-off  of  one  execution  on  another,  in 
New-Hampshire  and  Rhode-Island. 

set-off  of  one     I  certify,  that  after  I  had  received  this  writ  of 

execution  up-  ^  „  iji,  ji«  j 

«.<  another,  in  execution,  C.  D.  the  within  named  debtor,  delivered 
NewHamp-  t  an  executi0n  in  his  own  name  and  right  against 

snire  ana  J  w 

lihode-isiand.  A.  B.  the  within  named  creditor,  for  the  proper 
debt  of  the  said  A.  B.  issued  ob  a  judgment  render- 
ed by  (here  insert  the  court  or  justice  issuing  such  ex- 
ecution) on  the  day  of  at in  the  county 

of in  favour  of  said  C.  D.  against  said  A.  B, 

bearing  date  the  day  of  signed  by  fhere  in- 

sert the  name  of  the  clerk  of  tlie  court,  or  the  name 
of  the  justice  who  signed  such  execution)  and  direct- 
ed to  (here  insert  the  description  of  officers,  sheriff, 
deputy-sheriff,  coroner,  high  bailiff,  constable  or 
town  scrjeant,  and  the  county  or  town  of  which  they 

arc   officers  as  aforesaid)  for  the  sum  of debt 

(o?*)  damages,  and  for  the  sum  of costs  of  suit, 

and  made  returnable  (here  insert  when  such  executi- 
on was  made  returnable)  and  that  at  the  request  of 
said  C.  1).  I  received  and  set  off  on  this  execution, 
in  favour  of  said  A.  B.  his,  the  said  C.  JVs,  said  des- 
cribed execution,  against  him,  the  said  A.  B.  amount- 
ing to  the   sum  of  ,  leaving  a  balance  due  on 
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this    execution    of  ,  besides  oilieers's  fees    ami      "  rA 

charges,  and  have  returned  the  execution  of  the  said 

C.  D.  against  the  said  A.  B.  satisfied. 

I 

And  by  virtue  of  this  execution,  on  the  day  of 

,  at  said 1  took  one  horse,  &c.  (here  pro- 
feed  as  In  ordinary  cases  on  goods  and  cliattels.) 

M.  N.  Sheriff. 

Another. 

I  certify,  that  at  the  request  of  A.  B.  the  within 
named  creditor,  I  set  off  this  execution,  amounting 
to  the  sum  of  including  debt  (or)  damages  and 

costs,  in  full  satisfaction  thereof,  upon  an  execution 
directed  to  me,  and  then  in  my  hands  for  collection 
against  him  the  said  A.  B.  in  favour  of  C.  D.  the 
within  named  debtor,  which  said  execution  in  favour 
of  said  C.  D.  on  which  this  execution  was  so  setoff, 
issued  on  a  judgment  rendered,  (here  proceed  in  the 
description  as  in  the  pi*ccc  ding  form,)  leaving  the  sum 
of  ,  a  balance  still  due  from  the  said  A.  B.  on 
said  execution  in  favour  of  the  said  C.  D.  besides 
officers'  fees  and  charges. 

W.  C.  Deputy  Sheriff. 

For  cases  in  which  set-offs  of  one  execution  on 
another  may  he  made,  see  statute  of  Jfcw-IIampshirr 
and  of  Rhode-Island,  Vol.  II. 

Another,  on  hank  shares  in  Massachusetts. 

Bv  virtue  of  this  execution  to  me  directed,   and  On  Bank 

•  .  .    shares    in 

by  the  direction  of  A.  B.  the  creditor  within  named.  MassaChu 

on  the  day  of  at   said •  I  seized  seven -eU-'- 

shares  in  the  (here  describe  the  hank)  the  property  of 
C.  D.  the  within  named  debtor,  with  all  the  rights 
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and  privileges  of  said  seven  shares,  by  leaving  with 

E.  F.  cashier  of  said  bank,  at aforesaid,  a  true 

and  attested  copy  of  this  execution,  and  on  the  same 
day  I  gave  public  notice,  that  said  seven  shares,  with 
ail  their  rights  and  previleges,  would  be  sold  at  pub- 
lic vendue  at on  the  day   of  ,  thirty 

days  from  the  time  of  giving  such  notice,  by  post- 
ing up  notifications  thereof  at a  public  place  in 

said and  at  a  public    place    in  —— ,  and 

at  a    public    place   in  ;  the  two  towns 

adjoining  to  said where  such  sale  was  so  appoint- 
ed to  be  made,  and  caused  an  advertisement,  ex- 
pressing said  time  and  place  of  such  sale,  and  against 
whom  the  execution  had  issued,  to  be  publislied  three 
weeks  successively  before  said  day  of  sale,  in  a  pub- 
lic newspaper  called  the ,  printed  at in  said 

eounty :  (but  if  no  newspaper  be  printed  in  said  county, 

say,)  printed  at  — —  in  the  county  of ,  the  county 

nearest  to  the  place  of  such  sale.     And  on  the  same 
day  of  I  gave  notice  in  writing  to  the  said 

C.  D.  of  the  time  and  place  of  sale  as  aforesaid,  of 
said  of  seven  slvares,  by  leaving  such  notice  at  his 
last  and  usual  place  of  abode.  (But  if  the  judgment 
debtor  has  at  no  time  resided,  or  does  not  at  that  time 
drvell  in  the  county  where  such  shares  arc  seized, 
notice  in  writing  left  at  his  place  of  abode  as  afore- 
said, may  be  omitted.')  And  on  the  day  of 
aforesaid,  appointed  for  such  sale,  I  sold  six  of  said 

seven  shares  to  G.   L.  of  highest  bidder  for 

them,  for  the  sum   of  :  and  from  the  money 

arising  from  such  sale,  paid  to  the  said  A.  B.  the 
sum  of  in  full  satisfaction  of  his  debt  due  upon 

said  execution,  and  retained  the  sum  of  ,  being 

the  amount  of  charges  of  sale,  and  officers  fees;  and 
the  sum  of  remaining,   beyond  satisfying  this 

execution,    charges,   and  officer's  fees,   I  deposited 
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ri.  i'A. 


With  the  cashier  of  said  bank,  for  the  benefit  of  the 
said  C.  D. 

A.  B.  Sheriff. 

When  levied  on  Turnpike  Shares,  &c. 

(As  in  the  preceding,  except  in  the  manner  of  seiz- 
ing, which  must  be)  by  leaving  an  attested  copy  of 
this  execution  with  P.  F.  of ,  clerk  of  said  com- 
pany, and  a  like  copy  of  said  execution  with  G.  H. 
treasurer  to  said  company :  (and  in  either  case,  if, 
for  want  of  purchasers  on  the  day  appointed  for  the 
renduc,  the  officer  adjourn  the  same,  then  he  must 
return)  that,  for  want  of  purchasers,  on  said 
day  of  ,  I  adjourned  sai'd  vendue,  to  be  held 
again  on  the  day  of  ,  (not  exceeding  three 
days  from  the  first,)  when  I  sold,  &c.  (and  instead  of 
saying,  I  deposited  the  same  with  the  cashier,  &c. 
say,)  I  deposited  the  same  with  the  treasurer  of  said 
company  (or)  corporation,  (as  the  case  may  be,)  or 
I  paid  the  same  to  the  said  C  D.  the  debtor  in  this 
execution. 

J.  M.  Sheriff. 

Another,  on  Bank  Shares  in  Connecticut* 

By  virtue  of  this  execution  to  me  directed,  I  seized  On  bank' 

rf  '         '•      shares  in  Con- 

thirteen  shares  in  the — (here  describe  the  bank,)  the  necticut. 
property  of  C.  D.  the  within  named  debtor,  by  leav- 
ing a  true  and  attested  copy  of  this  execution,   with 
a  certificate  thereon,   that  I  had  taken  said  shares, 
to  satisfy  this  execution,  and  on  the  same  day 

of  posted  the  same,  &c.    (proceeding  as  in  levy- 

ing executions  on  goods  and  chattels,)  and  on  the 
day  of  the  day  appointed  for  the  sale  of  said 

shares,  I   sold  at  the  sign  post,  &c.   (as  in  other 

vol.  i.  *6 
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cases,)  and  gave  to  the  said  L.  O.  the  purchaser  of 
said  shares,  an  instrument  in  writing,  conveying  to 
him  said  shares,  so  by  him  purchased ;  and  also  left 
with  said  cashier  a  true  and  attested  copy  of  this  ex- 
ecution, and  of  my  return  above  stated  thereon ;  and 
the  money  arising  from  said  sale  being  — —  and  the 
amount  of  debt  and  cost  in  this  execution,  and  my 
fees  and  expenses  amounting  to  the  sum  of  left  a 

surplus   of  the  sum  of  which  I  returned  to  the 

said  C.  D. 

J.    Q.  Constable. 

When  rights  or  shares  in  a  turnpike  company,!  or 
other  company  or  corporation,  are  taken  on  execu- 
tion, it  must  he  done  by  leaving  a  true  and  attested 
copy  of  such  execution  wiih  the  secretary  or  clerk 
thereof. 

JLnother,  on  foreign  attachment,  in  Massachusetts. 

By  virtue  of  this  writ  to  me  directed,  I  repaired 
to  the  usual  place  of  abode  of  C.  D.  one  of  the  trustees 
within  named,  and  ihere  demanded  payment  of  this 
execution,  and  the  said  C.  D.  then  and  there,  in  part 
satisfaction  thereof,  paid  to  me  the  sum  of 
being  all  the  effects,  credits,  or  estate  of  J.  L.  tliG 
principal,  in  his,  the  said  C.  D's  possession  or  hands, 
as  he  said.  And  on  the  same  day  I  repaired  to  the 
usual  place  of  abode  of  the  said  F.  G.  another 
of  said  trustees  within  named,  and  of  him  demand- 
ed payment  of  the  residue  of  this  execution,  or  of 
effects  or  csfate  of  the  said  J.  L.  in  the  hands  or 
possession  of  him  the  said  F.  G.  whereon  to  levy 
and  satisfy  the  same.  And  the  said  F.  G.  then  and 
there  exposed  to  view,  one  horse,  as  the  only  pro- 
perty, or  credit  of  the  said  J.  L.  in  his,  the  said  F. 
G's  hands  or  possession,  I  thereupon,  by  virtue  of 
said   execution,  seized   said   horse,  (licrc  describe  a 
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proceeding  with  the  horse  seized,  to  sale,  as  in  case  of     "'  ,A 
goods  and  chattels  taken  on  execution  in  ordinary 
cases,  in  the  state  where  the  same  is  taken.)     I  also, 
on  the  day  of  ,  repaired  to  the  usual  place 

of  abode  of   G.  H.  within  named,  in  said ,  as 

another  trustee  to  said  J.  L.  and  of  him  demanded  pay- 
ment of  the  sum  remaining  due  on  this  execution, 
which  the  said  G.  H.  then  and  there  wholly  refused 
to  make  :  and  I  then  demanded  of  him  the  said  G. 
H.  goods,  chattels,  effects,  or  estate  of  the  said  J.  L.in 
his  hands,  whereon  to  levy  and  satisfy  this  execution 
and  all  fees,  but  none  were  exposed  or  shown  to  me, 
nor  have  I  found  any  other,  or  more  goods,  chat- 
tels, effects,  or  estate  of  the  said  J.  L.  nor  his 
body  within  my  bailiwick,  wherewith  to  satisfy  this 
execution. 

W.  D.  Sheriff. 

N.  B.  The  above  form  may  serve  in  any  of  the  JVew- 
England  states.  In  Connecticut,  instead  of  the 
word  trustee  only,  saying  agent,  trustee,  factor,  and 
debtor.  And  in  Rhode-Island,  attorney,  agent,  trus- 
tee, factor,  and  debtor. 
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XVI.  OF  LEVARI  FACIAS. 

By  virtue  of  this  writ  to  inc  directed,  I  have  levi- 
ed of  the  rents,  issues,  and  profits,  of  the  lands  and 
tenements  in  this  writ  mentioned,  the  sum  of  seven- 
teen pounds ;  which  sum  I  am  prepared  to  have  in 
court  at  the  day  and  place  within  mentioned,  as  I 


am  within  required. 


A.  B.  Sheriff. 
Another. 


By  virtue  of  this  writ  to  me  directed,  I  have 
caused  to  be  made,  collected,  and  levied,  of  the 
rents,  issues,  and  profits  of  the  messuage  or  tene- 
ment in  the  tenure  (or  possession)  of  the  within 
named  M.  R.  at  the  day  of        due  and  unpaid, 

seventeen  pounds  and  ten  shillings  lawful  money. 
And  I  have  also  caused  to  be  made,  levied,  and  col- 
lected, from  the  rents,  issues,  and  profits,  of  a  mes- 
suage or  tenement  in  the  tenure  (or  vossessionj  of 
F.    W.    at  the  day  of  ,    due   and   unpaid, 

twelve  pounds  and  ten  shillings,  like  money :  which 
certain  sums  amounting  in  the  whole  to  thirty  pounds 
I  am  prepared  to  pay  to  the  use  of  .  at  the  day 
and  place  within  required,  in  satisfaction  of  the  debt 
within  mentioned,  according  to  the  command  of  the 
within  writ. 

A.  B.  Sheriff. 
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XVII.  OF  EXECUTION  LEVIED  ON  LANDS, 
(IN  NEW-YORK.) 


By  virtue  of  this  writ  to  me  directed,  I,  John 
Finch,  sheriff  of  the  county  of  Dutchess,  certify,  that 
sufficient  goods  and  chattels  of  the  within  named  C. 
D.  to  satisfy  the  debt,  damages,  and  costs,  (or  sum 
of  money)  specified  in  this  execution,  could  not  be 
found  within  my  county.  And  that  therefore,  and 
in  pursuance  of  the  command  in  said  writ,  on  the 
12th  day  of  September,  A.  D.  1811,  I  took  one  lot 

of  land,  called containing acres  ;  bounded, 

(here  set  out  the  bounds.)  withadvvellinghouse  and  barn 
on  said  lot  standing,  all  the  lands  and  tenements  of  the 

said  C.  D.  and  situate  in in  said  county  of ,  and 

on  the  same  12th  day  of  September,  1811,  I  advertised 
publicly,  the  same  lands  and  tenements  so  seized,  for 
sale  at  public  vendue,  on  the  12th  day  of  November, 

1811,  at  the  dwelling  house  of in in  said 

county,  by  nailing  up  a  printed  (or  written,  as  the  case 

may  be)  notice  thereof,  and  in ,   and  in ,  and 

in ,  three  of  the  most  public  places  in  said  town, 

where  said  lands  and  tenements  so  seized,  were  to  be 
sold,  (and  if  any  public  newspaper  is  printed  in  said 
county,  then)  and  also,  by  causing  a  similar  notice  of 
the  time  and  place  of  such  sale,  to  be  printed  in  the  pub- 
lic newspaper  called  the printed  at in  said 

county  of  Dutchess,  for  the  space  of  six  weeks  pre- 
ceding such  sale :  (or,  in  case  such  lands  and  tene- 
ments are  not  occupied  by  the  defendant  or  defendants 
in  such  execution  named,  or  some  one  of  them,  or  by 
some  person  or  persons  holding  the  same  as  tenant,  or 
purchaser,  under  such  defendant,  or  defendants,  and 
are  situate  in  any  county  in  the  eastern  or  western  dis- 
trict, in  the  state,  in  which  no  newspaper  is  printed, 


r.%.  on  i*ih. 
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xx  on  lands,  then)  and  also,  by  causing  a  similar  notice  of  the  time 
and  place  of  such  sale,  to  be  inserted  in  the  public 
newspaper  printed  in  the  city  of  Albany,  called  the 

in  which  the  laws  of  the  state  are  required  to 

be  printed,  for  six  weeks  preceding  such  sale.  And 
on  the  same  12th  day  of  November,  1811,  between 
the  hours  of  nine  in  the  morning,  and  the  setting  of 
the  sun  on  the  same  day,  I  sold  said  lands  and  tene- 
ments so  seized,  and  advertised  as  aforesaid,  at  pub- 
lic vendue,  to  E.  F.  of  — — ,  the  highest  bidder  for 
them,    for  the  sum  of  ;    and  then  and   there, 

made,  executed,  and  delivered  to  him  the  said  E.  F. 
a  good  and  sufficient  deed  of  the  premises  so  by  me 
to  him  sold.  And  in  manner  aforesaid,  I  have  caused 
to  be  made  of  the  lands  and  tenements  of  the  said  C. 
I).  the  said  sum  of  and  have  the  same  sum  of 

money  before  the  court  at  the  day  and  place  within 
named,  in  satisfaction  of  the  debt,  damages,  and 
costs  within  stated,  as  within  to  me  is  commanded. 

John  Finch,  Sheriff. 

Of  the  sale  of  an  equity  of  redemption,  in  Massa- 
chusetts. 

Equity  of  rC-     By  virtue  of  this  execution  to  me  directed,  I  took 
S  MPat«chu!  all  the  right  in  equity,  which  the  within  named  B.  C. 
setts.            the  debtor,  then  had  of  redeeming  the  following  des- 
cribed real  estate,  lying  in ,  in  said  county,  mort- 
gaged by  the  said  B.  C.  to  E.  F.  of ,  in  said 

county,  (addition)  to  wit  :  a   certain  tract  of  land 

lying  in       ■■  aforesaid,  containing  about acres, 

and  bounded  as  follows,  to  wit :  [here  set  out  the  boun- 
daries with  all  convenient  certainty)  the  said  right  in 
equity  having  been  previously  attached  by  me  on  the 
original  writ,  on  which  this  execution  is  founded  ,•  and 
afterwards  on  the  same  day,  being  the  day  of 

,  I  gave  notice  in  writing  of  the  time  and  place 
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of  sale,  to  the  within  named  B.  C.  in  person,  (or,  I  ex.  on  land.. 
left  a  notice  in  writing  of  the  time  and  place  of  sale, 
at  the  last  and  usual  place  of  abode  of  the  within 
named  B.  C.)  and  I  gave  public  notice  of  the  time 
and  place  of  sale,  by  posting  up  notifications  thereof 

at         ■  and  at ,  two  public  places  in  said  town 

of         and  also  by  posting  up  notifications  thereof  at 

and  at two  public  places  in a  town 

adjoining  said  and  at and  at two  pub- 
lic  places  in  and  also  a  town  adjoining  said 

thirty  days  before  the  time  of  sale :  and  I 
also  caused  an  advertisement  of  the  time  and  place 
of  sale  to  be  published,  three  weeks  successively  be- 
fore the  day  of  sale  in  the ,  a  public  newspaper 

printed  in  ,  in  said  county,  (if  any  such  news- 
paper be  therein  printed;)    and    afterwards    on   the 

day  of  ,  at  a  public  vendue,  held  at  the 

house  of  L.  B.  of aforesaid  (addition)  I  sold  to 

P.  S.   of aforesaid,  (addition)   for   the  sum  of 

he  being  the  highest  bidder  therefor,  all  the 
right  in  equity  which  the  within  named  B.  C.  had, 
of  redeeming  the  real  estate  aforesaid  ;  and  on  the 
same  day  of         for  the  consideration  aforesaid, 

I  made,  executed,  acknowledged,  and  delivered  to 
the  said  P.  S.  a  good  and  sufficient  deed  of  said  right 
in  equity,  sold  as  aforesaid,  therein  reserving  to  the 
said  B.  O,  the  liberty  to  redeem  the  said  right  in 
equity,  by  paying  within  three  years,  after  the  date 
of  the  deed  aforesaid,  all  such  sums  of  money  as  by 
the  statute  or  law  of  the  Commonwealth,  in  such 
case  made  and  provided,  he  ought  to  pay,  in  order 
to  redeem  the  said  right  in  equity.  All  which  is  in 
full  satisfaction  of  this  execution,  and  all  fees,  the 
costs  of  levying  the  same  execution,  together  with 

my  fees  amounting  to . 

W.  C.  Deputy- Sheriff. 
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v^rv-w  *i  Conveyance  of  a  right  of  Redemption* 

Know  all  men  by  these  presents,  that  I,  L.  N.  of 

,  in  the  county  of ,  and  commonwealth  of 

Massachusetts,  a  deputy  sheriff  under  J.  T.  esquire, 
sheriff  of  the  same  county,  at  a  public  vendue,  held 

at  the  dwelling-house  of  N.  O.  of ,  in  said  county 

(addition)  on  this  day  of  ,  in  the  year  of 
our  Lord,  ,  having  given  notice  in  writing,  of 
the  time  and  place  of  sale  to  the  debtor  in  the  execu- 
tion herein  after  mentioned,  in  person,  (or  having  left 
a  notice  in  writing  at  the  last  and  usual  place  of 
abode  of  the  debtor  in  the  execution  herein  after  men- 
tioned,) and  having  given  public  notice  of  the  time 
and  place  of  sale,  by  posting  up  notifications  thereof, 
in  two  public  places  in  said  town  of  — — ,  and  also 
by  posting  up  notifications  thereof,  in  two  public 
places  in  each  of  the  adjoining  town3  of  — —  and 
,  thirty  days  before  the  time  of  sale  ;  and  hav- 
ing caused  an  advertisement  of  the  time  and  place  of 
sale  to  be  published  three  weeks  successively  before 
the  day  of  sale,  in  the          ,  a  public    newspaper, 

printed  in ,  in  said  county,  have,  by  virtue  of  an 

execution,  to  me  directed  and  in  my  hands,  in  favour 

of  C.  D.  of ,  in  said  county  (addition)  against 

T.  F.  of ,  in  said  county  (addition)  in  consider- 
ation of  the  sum  of  ,  lawful  money  of  the  said 
common  wealth,  paid  to  me  this  day,  by  "W.  R.  of  , 
in  said  county  (addition)  sold  to  the  said  W.  R.  he  be- 
ing the  highest  bidder  therefor,  all  the  right  in  equity 
which  the  said  T.  F.  has  of  redeeming  the  following 
described  real  estate,  lying  in aforesaid,  mort- 
gaged bj  said  T.  F.  to  J.  L.  of ,  in  said  county 

(addition)    to  wit  :  a  certain  tract  of  land  lying  in 

aforesaid,  containing  about acres,  with  the 

buildings  standing  thereon,  and  bounded  as  follows, 
to  wit:  [here  set  oul  llic  boundaries  the  name  as  in  tin 
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advertisement]  reserving  liberty  to  the  Biid  T.  I',  i,, 
redeem  the  said  right  in  equity,  '»y  paving  within 
three  years  after  the  date  of  these  present-,  ;ill  Niefa 
sums  of  money  as  by  the  statute  lav  of  ( )i i^  COMUMN 
wealth  in  such  ease  made  and  provided,  he  ought  CD 
pay,  in  order  to  redeem  the  said  right  in  equity*  In 
witness  whereof,  I  have  hereunto  set  mv  hand  and 
seal,  this  day  of  in  the  year  of  our  Lord, 

L.  N.  (l.  s.) 

Signed,  sealed,  and  dc- 1 
livered,  in  presence  of  J 

Return  of  an  extent  on  Land,  in  Massachusetts. 


Justice's  Certificate. 
Suffolk,  ss.     May  28th,  1810. 
Then  personally  appeared,  B.  C.  D.  E.  and  F.  G. 
all  freeholders  in  said  county,  who  made  oath,  that 
in  appraising  such  real  estate  of  the  within  named 
G.  H.  as  should  be  shown  to  them  to  satisfy  this  exe- 
cution and  all  fees,  they  would  act  faithfully  and  im- 
partially according  to  their  best  skill  and  judgment. 
Before  me,         J.  K.  Justice  of  the  Peace 

Appraisers'  return. 

Suffolk,  ss.  May  28th,  1812. 
We,  the  subscribers,  being  all  freeholders  within 
the  said  county  of  Suffolk,  and  having  all  this  d;i\, 
been  duly  chosen,  appointed,  and  sworn  to  the  faith- 
ful and  impartial  appraisement  of  such  real  e>i;ite 
of  the  within  named  G.  II.  as  should  be  shovn  to 
us  to  he  appraised,  in  order  to  satisfy  this  execution, 
and  all  fees,    have  this  day  viewed  a  piece  or  panel 

of  land,  lying  in  ,  in  said  county,  shown  to  us 

by  N.  M.  and  P.    T.  the  creditors,    (or   by  S.   R. 

VOL.    T.  +7 


3636  SHERIFF,  CORONER  6c  CONSTABLE, 

ex.  on  lauds,  the  attorney  of  said  creditors,)  as  the  estate  of  the 
said  G.  H.  which  said  piece  or  parcel  of  land  is 
bounded  as  follows,  to  wit:  (here  set  out  the  bounds 
■with  all  convenient  certainty,)  :\iul  containing 
acres,  which  said  piece  or  parcel  of  land,  we  have 
on  our  oaths   appraised  at  the  sum  of  and  no 

more  :  and  we  have  set  out  said  piece  or  parcel  of 
land  by  metes  and  bounds,  to  the  creditors  within 
mentioned,  to  satisfy  this  execution  and  all  fees. 
ui  witness  whereof  we  have  hereunto  set  our  hands, 

B.  C. 

D.  E. 

F.  G. 

Officer's  return. 

SufTolk,  ss.  May  28th,  1810. 
The  debtor  within  named  failing  to  satisfy  this 
execution  by  money  or  other  specie,  and  the  credi- 
tors within  named,  finding  no  personal  estate  to  their 
acceptance,  wherewith  to  satisfy  the  said  execution, 
and  thinking  proper  to  levy  the  same  on  the  real  es- 
tate of  the  within  named  G.  IT.  to  satisfy  the  said 
execution,  and  the  judgment  on  which  it  was  render- 
ed ;  I  have  this  day  caused  B.  C.  (addition)  D.   E. 

(addition)  and  F.  G.  (addition)   all    of .in   said 

county,  and  freeholders  :  being  three  disinterested  and 
discreet  men,  to  be  sworn,  truly,  faithfully  and  im- 
partially to  appraise  according  to  their  best  skill  and 
judgment,  such  real  estate  of  the  within  named  G.  II. 
•.is  should  be  shown  to  them,  to  satisfy  this  execution 
and  all  ices.  ;is  appears  from  the  foregoing  certificate 
of  .!.  K.  justice  of  the  peace,  the  said' B.  C.  being  cho- 
sen by  the  creditors  within  named,  the  said  1).  E.  by 
the  debtor  within  named,  and  the  said  F.  G.  by  my- 
self :  (or  the  s;iid  15.  C  being  chosen  by  the  creditors 
within  named,  ami  the  said  D.' E.  andF.  G. appointed 
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I»v  me  for  the  purpose  be  fore  mentioned,  the  »;iiil  (. 
H.  neglecting  (or refusing)  to  ohoote  anj  person;  and 

the    aforesaid    piece   of   laud    containing  act 

which  is  particularly  bounded  and  described,  an  in  i  In 
foregoing  return  olT  the  appraisers,  will  more  Wlj 
appear,  being  shown  to  the  appraisers  bi  the  said  V 
M.  and  P.  T.  the  creditors,  (or  by  the  said  S.  U.  the 
attorney  of  the  said  creditors,)  as  the  real  estate  of 
the  said  G.  H. ;  and  the  said  appraisers  aring  ihi. 
day  viewed  the  premises,  appraised  the  same,  upeta 
their  oaths  aforesaid,  a(    the    sum   of  .  add   n<i 

more,  in  full  satisfaction  of  this  execution  and  .ill 
fees.  The  costs  of  levying  the  same  execution,  to- 
gether with  my  fees  amounting  to  ,  and  the  said 
appraisers  set  out  the  same  tract  of  land  by  me&ei 
and  bounds;  and  on  the  same  day  of  bj 
direction  of  the  creditors  aforesaid,  (or  by  the  direc- 
tion of  the  attorney  aforesaid,)  I  levied  this  execu- 
tion on  the  same  tract  of  land,  and  delivered  io  the 
said  N.  M.  and  P.  T.  the  creditors,  seizin  and  pos- 
session of  the  same;  (or delivered  to  the  said  S.  R. 
the  attorney,  for  the  said  creditors,  for  the  use  af  Un- 
said N.  M.  and  P.  T.  seizin  and  possession  thereof.) 
who  accepted  the  same  in  full  satisfaction  of  this 
execution  and  all  fees. 

W.  D.  Deputy  Sheriff. 

Creditors*  receipt. 

Received  of  W.  NT.  deputy  sheriff,  seizin  and 
possession  of  the  before  described  real  estate,  in 
full  satisfaction  of  this  execution  and  all  fees. 

»•*<' dit.». 


"}'<*! 
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EX-  ON  LANDS. 

On  land  held  in  common,  &c.  in  Massachusetts. 

H ,  ss.  July  15th,  1811. 

The  within  named  debtor  having  failed  to  satisfy 
the  within  execution,  by  money  or  other  specie,  and 
the  creditor  having  been  unable  to  find  personal  estate 
to  his  acceptance,  wherewith  to  satisfy  the  same  execu- 
tion, and  thinking  proper  to  levy  the  same  upon  the 
debtor's  real  estate :  I,  E.  M.  sheriff  of  the   county 

of  H ,    by  virtue  of  this  writ  to  me  directed,  on 

this  same  15th  day  of  July,    at  ,  in  said  county 

of   H by  the  direction  of   A.  B.  the  creditor 

within  named,  levied  this  execution  upon  all  the 
estate,  right,  title,  and  interest,  of  the  said  C.  D.  the 
within  named  debtor,    to  one  certain  piece  or  parcel 

of  land,  lying   and  being   situate  in ,     in  said 

county  of  H ,  bounded  (here   describe  the  bounds 

of  the  land  seized,)  the  same  estate,  right,  title,  and 
interest  of  the  said  C.  D.  in  and  to  said  land  30  seiz- 
ed, being  one  undivided  fourth  (or  any  other  pro- 
portion, as  the  case  may  be,)  part  thereof,-  held  by 
him  the  said  C.  D.  as  tenant  in  common,  (joint  ten- 
ant,   or  coparcener,    as  the  case  may  be,)  together 

with  E.  F.  G.  H.  and  I.  J.  all  of ,  &e.  and  the 

said  A.  B.  the  within  named  creditor,  chose  K.  JL. 

of ,  in  said  county,  (addition)  and  the  said  C. 

D.  the  within  named  debtor,  chose  M.  N.  of , 

in  said  county,  (addition)  and  I,  the  said  sheriff,  chose 

O.  P.   of   said (addition)  all  which   said  K.  L. 

M.  N.  and  O.  P.  are  disinterested,  discreet  men,  and 

freeholders  in    said  county  of  H ;  who  were  all 

sworn  before  Q.  R.  one  of  the  justices  of  the  peace 

of  said  county  of  H ,  faithfully  and  impartially 

to  appraise  such  real  estate,  as  should  be  shown  to 
thorn  to  satisfy  said  execution,  with  all  fees  thereoii. 
And  the  said  appraisers  having  been  shown  said  des- 
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oribed  piece  of  land,  all  the  estate,  right,  title,  andEX-  0N  LAN"- 
interest  of  the  said  C.  D.  in  and  to  which  land, 
had  been  so  seized  by  virtue  of  said  execution  ;  which 
estate,  right,  title,  and  interest  of  the  said  C.  D.  in 
and  to  the  same  piece  of  land,  being  as  aforesaid, 
pne  undivided  fourth  part  thereof,  held  by  him  as  a 
tenant  in  common  as  aforesaid,  did  upon  their  oaths, 
appraise  all  the  said  estate,  right,  title,  and  interest 
of  the  said  C.  D.  in  and  to  said  described  piece  of 

land  at  the  sum   of  (in satisfaction  of  this 

execution  and  all  fees;)  and  all  the  estate,  right, 
title,  and  interest  of  the  said  C.  D.  in,  and  to  said 
described  piece  of  land,  being  one  fourth  part  there- 
of, having  been  extended  at  the  sum  of  afore- 
said, in  manner  aforesaid,  as  the  law  directs  ;  I,  the 
said  sheriff,  did  thereupon,  by  virtue  of  said  execu- 
tion, and  the  proceedings  aforesaid  thereon,  give  to 
the  said  A.  B.  (or  to  S.  T.  the  attorney  of  the  said  A. 
'B.  as  the  case  may  fee,)  the  creditor  named  in  said 
execution,  the  full  seizin  and  possession  of  all  the 
said  estate,  right,  title,  and  interest  of  the  said  C. 

D.  iu,  and  to  said  piece  of  land,  the  same  being  one 
undivided  fourth  part  of  said  described  piece  of  land, 
to  hold  the  same  as  tenant  in  common  with  the  said 
other  persons,  named  as  co-tenants  with  him,  the 
said  C.  D.  of  said  piece  of  land,  before  the  levy  of 
this  execution,  in  full,  (or  in  part  satisfaction,  as 
the  case  may  he,)  of  said  execution,  together  with 
my  fees  thereon. 

E.  M.  Sheriff. 

The  above  form,  omitting  the  introductory  para- 
graph in  italics,  and  beginning  the  return  with,  I, 

E.  M.  sheriff  of  the  county,  &c.  by  virtue  of  this 
writ  to  me  directed,  &c.  And  substituting  for  the 
words,  [disinterested  and  discreet  men  and  freehold- 
ers',] the  words  following,  to  wit:  [respectable  free- 
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rXvJ^J^T  holders  and  residents,]  will  be  in  conformity  with  the 
requirements  of  the  statutes  of  New-Hampshire. 

On  issues,  rents,  and  profits  of  real  estate. 

This  form  is  the  same  as  the  preceding,  until  it 
comes  to  describe  the  quantity  of  estate  the  debtor  ha& 
in  the  lands  or  tenements  seized:  All  which  estate, 
right,  title,  and  interest  of  the  said  C.  D.  in  and  t© 
said  described  lands,  is  an  annual  rent  issuing  there- 
from, payable  to  him  the  said  C.  D.  (then  insert  the 
appointment  of  appraisers,  and  their  being  sworn  as 
in  the  preceding,  and  then  proceed) — and  the  said 
appraisers  did   upon  their  oaths,  find  and  appraise 

(in satisfaction  of  this  execution  and  all  fees) 

the  said  rent  then  to  be  of  the  annual  value  of  , 

payable  by  one  V.  W.  the  tenant  on  the  described 
premises,  to  him  the  said  C.  D. ;  and  all  which  estate, 
right,  title,  and  interest  of  the  said  C.  D.  in,  and 
to  said  premises  described,  being  such  rent  so  as 
aforesaid,  extended  at  the  yearly  sum  of  ,   pay- 

able to  him,  the  said  C.  D.  as  aforesaid,  for,  and  dur- 
ing the  term  of  years,  I,  the  said  sheriff,  did  there- 
upon, by  virtue  of  said  execution,  and  the  proceedings 
1  hereon  aforestated,  give  seizin  of  said  rent,  unto  him, 
the  said  A.  B.  the  aforesaid  creditor,  in  said  execution, 
(or  to  his  attorney,  as  the  case  may  be.)  and  did  cause 
the  said  V.  W.  the  tenant  in  possession  of  said  describ- 
ed premises,  to  attorn  and  become  tenant  to  him,  the 
said  A.  B.  and  to  pay  said  rent  to  him,  until  the 
day  ol'  A.  D.  when  the  sums  due  on  this  execu- 
1  ion,  with  interest  thereon,  and  all  lawful  fees,  amount- 
ing- in  the  whole  to  the  sum  of  by  such  payment 
will  be  fully  satisfied,  unless  sooner  redeemed,  as  the 
law  directs.  (Hut  if  the  tenant  refuse  to  attorn  and  be- 
come tenant  to  such  creditor,  then  instead  of  the  clause 
immediately  preceding,  say,)  And  the  said  V.  W.  bav- 
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ing  refused  to  attorn,  and  beeome  tenant  to  the  said  A. I;K  "'  ^ 
B.  I,  tne  said  sheriff,  did  then  and  there  turn  him,  tin* 
said  V.  AV.  out  of  the  said  described  premises,  and  did 
give  livery,  seizin,  and  possession  of  the  same  premis- 
es, to  him  the  said  A.  B.  to  hold  and  enjoy  the  same, 
until  the  day  of         A.  D.         when  the  sums  due 

on  this  execution, with  interest  thereon,  and  all  lawful 
fees,  amounting  in  the  whole  to  the  sum  of  will  be 
satisfied  out  of  said  rent,  the  issues  aud  profits  of  said 
premises;  unless  sooner  redeemed  according  to  law. 

E.  M.  Sheriff. 

The  preceding  form  may  be  alike  used  in  the  states 
of  Massachusetts,  New -Hampshire,  and  Vermont; 
the  officer  taking  care  to  observe  in  the  introductory 
part  of  his  return,  the  requisites  peculiar  to  each  state, 
previous  to  a  levy  on  read  estate,  and  also  the  manner 
of  appointing  appi'aisers,  and  their  qualifications. 

On  land  in  fee,  in  Rhode-Island. 

By  virtue  of  this  writ  of  execution  to  me  directed, 
I  certify  that  no  personal  estate  of  G.  D.  the  within 
named  debtor,  nor  his  body,  can  be  found  within  my 
precincts,  whereon  to  levy  this  execution,  and  for 
want  of  &ueh  personal  estate,  and  of  the  body  of  the 
said  C.  D.  to  be  found  as  aforesaid,  on  the  day 

of  at  said  ,  I  levied  this  execution  on  two 

acres  of  land,  with  a  dwelling  house  thereon,  situate 
in  ,   in  said  county,  and  bounded,  Qiere  describe 

the  bounds)  and  set  up  notifications  at  ,  and  at 

,  and  at  ,  three    public  places  in  said 

,  where  said  land  lies,  to  notify  all  persons  con- 
cerned, that  the  same  land  and  house,  on  the 
day  of  ,  being  at  the  expiration  of  the  space  of 

three  months  after  I  levied  this   execution  on  said 
land  and  house,  would  be  exposed  to  sale,  to  satisfy 
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bx.  on  land*,  this  execution.     And   on  the  same  day  of 

no  person  having  appeared  to  redeem  said  land  and 
house,  I  sold  at  public  auction,  said  two  acres  of 
land  and  house,  to ,  of ,  the  highest  bid- 
der therefor,  for  the  sum  of  and  then  and 
there  gave  to  him  a  deed  of  the  land  and  house,  so 
by  me  sold  as  aforesaid.  And  of  the  money  arising 
from  said  sale,  I  paid  and  satisfied  to  him,  the  said 
A.  B.  the  creditor  in  this  execution,  within  named, 
the  sum  of  in  full  satisfaction  thereof,  and  re- 
tained the  sum  of  to  satisfy  the  costs  and  char- 
ges of  executing  this  writ,  and  the  residue  of  the 
money  arising  from  said  sale  being  the  sum  of 
I  deposited  in  the  general  treasury  for  the  said 
CD. 

A.  L.  Sheriff. 

Form  of  a  deed  to  be  given  according  to  the  above, 
return. 

To  all  people  to  whom  these  presents  shall  come, 
I  —  send  greeting  :  whereas  an  execution  against  — 

at  the  suit  of ,  was  by  me  the  said ,  levied 

on  (Jiere  describe  the  premises,)  and  whereas  on  the 
day  of  all  the  estate,  right,  title,  interest, 
and  property  of  the  said ,  in  the  premises  afore- 
said, were  by  me,  the  said  sold  at  public  auc- 
tion for  the  satisfaction  of  the  said  execution,  to 
'who  was  the  highest  bidder  therefor,  for  the  sum 
of  ;  which  the  said  hath  since  well  and 
truly  paid  me,  the  said  .  Now,  know  ye,  that 
by  force  and  virtue  of  the  law  in  such  case  made  and 
provided,  I,  the  said  ,  in  consideration  of  the 
sum  of  money  paid  unto  me  as  aforesaid,  do  by  these 
presents,  bargain,  sell,  assign,  and  set  over  uuto 
the  said  heirs  and  assigns  forever,  all  the 
lands,  tenements,  and  hereditaments,  with  all  their 
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appurtenances,    as  the  same    are  above  described ;  ■*  r,s  ] 
with  all  the  estate,  right,  title,  interest,  property, 

freehold  and  inheritance  of  the  said ,  of,    in, 

and  to  the   said  premises  and  appurtenances  to  the 

said heirs  and  assigns  for  ever. 

In  witness,  &c 

Another,  in  Connecticut. 

By  virtue  of  this  execution  on  the  day  of  Estate  in  fee. 

I  repaired  to  the  usual  place  of  abode  of  C.  D.  the 
debtor  within  named,  in  said  ;  and   there  made 

demand  of  the  debt  or  sum  of  money  due  on  this 
execution,  with  all  necessary  charges  of  executing 
the  same,  and  the  said  C.  D.  having  neglected  to 
make  payment  thereof,  and  for  want  of  personal  or 
moveable  estate  of  the  said  C.  D.  shown  unto  me,  or 
found  within  my  precincts,  to  satisfy  this  executiou 
and  necessary  charges  of  executing  the  same ;  by 
direction  of  A.  B.  the  creditor  within  named,  I 
levied  this  execution  on  one  piece  of  land  lying  and 
being    situate    in    said  ,  containing  acres, 

bounded,  (Jierc  describe  the  boundaries,)  the  proper 
estate  of  the  said  C.  D.  in  fee.  And  the  said  A.  B. 
the  creditor,  chose  E.  F ;  and  the  said  C.  D.  the 
debtor,  chose  G.  H.  and  the  said  creditor,  and  the 
said  debtor,  agreed  in  choosing  I.  J ;  all  to  be  ap- 
praisers of  said  described  piece  of  land  ;  all  indifferent 
freeholders  of  the  same  ,  wherein  the  said  land 

lies.  And  J.  B.  a  justice  of  the  peace,  within,  and 
for  said  county  of  ,  then  and  there  administered 

to  the  said  E.  F.  G.  II.  and  I.  J.  the  oath  by  law  re- 
quired for  appraisers  of  land  taken  on  executiou. 
And  the  said  appraisers  then  and  there,  on  a  view  of 
said  described  premises,  on  which  this  execution  had 
been  so  levied,  did,  upon  their  oaths,  appraise  th« 

rei.  i.  .   *S 
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rx.  on  lands.  same  premises,  at  the  sum  of  per  acre;  as  the 

then  present  true  ami  just  value  thereof,  to  the  cre- 
ditor in  this  execution  j  and  the  sum  mentioned  in 
this  execution  being  and  the  lawful  charges  of 

executing      the    same     execution     being  both 

which   last  mentioned   sums  amount  to   the  sum   of 
I  on  the  day  of  set  off  to  iks  stud  A. 

B.   the  creditor,    in  this    execution  acres   and 

rods,  of  said  appraised  premises,  in  manner  fol- 
lowing, viz.  (Jiere  describe  the  limits  of  the  land  set 
off,)  and  erected  proper  bounds  to  the  same  in  full 
satisfaction  of  this  execution,  and  my  fees  and  all 
charges  thereon. 

II.  B.  Sheriff. 

And  on  the  day  of  I  caused  this  execu- 

tion and  my  endorsement  above  thereon  to  be  enter- 
ed   on  the   records    of   land  in  said   town  of 
where  said  land  lies. 

H.B.  Sheriff, 

N.  B.  A  term  for  years  in  land,  or  buildings,  or 
parts  of  buildings,  may,  in  the  manner  above,  be 
set  off  on  execution,  though  but  chattels.  And  do 
not  come  within  the  description  of  personal  or  move- 
able estate,  which  must  be  sold  at  vendue. 

Another. 

Estate  for  life.  By  virtue,  &c.  (as  in  the  preceding,)  I  levied  this 
execution  on  all  the  estate,  right,  title,  and  interest 
of  the  said  C.  D.  in,  and  to  one  certain  piece  of 
land  containing  by  estimation  acres  ;  bounded, 

&CI  and  the  said  A.  B.  the  within  named  creditor, 
by  his  attorney.  O.  L.  chose  E.  F.  an  indifferent 
freeholder  of  the  same ,  and  C.  D.  the  afore- 
said debtor,  neglecting  to  choose  an  appraiser,   I  ap- 
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plied  to  J.  B.  esq.  the  next  assistant  (or  justice  ofEX- 
the  peace,  as  the  case  may  be)  Avho  by  law  may  judge 
between  said  parlies  in  civil  causes,  which  said  as- 
sistant, (or  justice)  appointed  G.  H.    audi.  J.  both 

indifferent  freeholders  of  the   same ,  appraisers 

of  the  estate  aforesaid,  levied  upon  by  virtue  of  this 
execution.  And  J.  B.  esq.  justice  of  the  peace  for 
said  county,  then  and  there  administered  to  the  said 
E.  F.  G.  H.  and  I.  J.  the  oath  bylaw  prescribed  for 
appraisers  of  land  taken  on  execution.  And  the  said 
appraisers  did  then  and  there,  upon  their  oaths,  ap- 
praise all  the  estate,  right,  title,  and  interest  of  the 
said  C.  D.  in,  and  to  said  described  premises, 
(which  said  estate,  right,  title,  and  interest  was  an 
estate  for,  and  during  his,  the  said  C.  D's  natural 
life,  in,  and  to  one  undivided  moiety  of  said  land 
and  dwelling  house  ;  and  an  estate  in  fee  in  the 
other  undivided  moiety  of  said  land  and  dwelling 
house,)  at  the  sum  of  as  the  then  present  true 

and  just  value  thereof,  to  the  creditor  A.  B.  within 
named.     And   on  the  day  of  I  set  off  to 

him  the  said  A.  B.  the  within  named  creditor,  the 
whole  of  said  land  and  dwelling  house,  to  have 
and  to  hold  the  one  undivided  moiety  thereof  to 
him,  the  said  A.  B.  for,  and  during  the  natural 
life  of  the  said  C.  D.  and  the  other  undivided  moi- 
ety to  hiii ,  the  said  A.  P.  and  his  heirs  and  assigns  for 
ever,  in  satisfaction  of  the  said  sum   of  upon 

this  execution,  &c.  (as  in  the  form  preceding.) 

J.  M.  Sheriff. 

Another. 

By  virtue,  &c.  (as  in  the  Jirst,)  I  levied  this  exe- 
cution on  all  the  estate,  right,  title,  and  interest  of 
the  said  C.  D.  in,  and  to  one  certain  water  lot  wharf 
and   store    thereon    standing,    and    situate   in,    &c. 


• 
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bounded,  &c.  and  the  said  A.  B.  the  creditor  within 
named,  chose  E.  F.  an  indifferent  freeholder  of  the 

same an    appraiser,  and  the     said  C.  D.    chose 

G.  H.  also  an  indifferent  freeholder  of  the  same ; 

and  the  said  A.  B.  and  C.  D.  not  agreeing  in  choos- 
ing a  third  appraiser,  I  applied  to  J.  B.  the  next 
justice  of  the  peace,  who  eouldby  law  judge  between 
the  said  parties  in  civil  cases,  which  said  justice 
appointed  J.   S.  also  an  indifferent  freeholder  of  the 

game an  appraiser,  and  said  J.    B.  esq.  justice 

of  the   peace  for  said  county  of ,  then  and  there 

administered  to  the  said  E.  F.  G.  H.  and  J.  S.  the 
oath  by  law  prescribed  "  for  appraisers  of  land 
taken  on  execution."  And  the  said  appraisers  did 
then  and  there,  upon  their  oaths  appraise  all  the 
estate,  right,  title,  and  interest,  of  the  said  C.  D. 
in,  and  to  said  water  lot  wharf  and  store,  the  same 
estate,  right,  title,  and  interest,  being  an  equity  of 
redemption  in  and  to  said  water  lot  wharf  and  store, 
which  were  then  and  there  subject  to  a  mortgage  to 

one  M.    N.  of for  the  security  of  the  payment 

of  the  sum  of ,  from  him  the  said  C.  D.  to  him 

the  said  M.  N.  at  the  sum  of  g  500,  as  the  then 
present  true  and  just  value  thereof,  to  the  said  A.  B. 
the  creditor  in  this  execution.  And  the  sum  due  on 
this  execution  being  g  300,  and  the  legal  costs, 
charges,  and  fees  for  executing  the  same  being  g  25, 
which  two  last  mentioned  sums  amounting  to  the 
sum  of  S  325,  I  then  and  there  set  off  to  the  said 
A.  B.  an  estate,  right,  title,  and  interest  in,  and  to 
said  equity  of  redemption  in  proportion  to  the  whole 
of  said  equity  of  redemption  as  the  sum  of  S  325 
bears  to  the  sum  of  §  500,  in  full  satisfaction 
of  tiiis  execution,  and  all  legal  costs,  charges  and 
(V;  j  for  executing  the  same,  &c.  (as  in  the  preceding- 

rro.) 

P.  Q.  Constable. 


SHERIFF,  CORONER,  &  CONSTABLE.  373 

Another. 

By  virtue,  &c.  (as  in  the  preceding  forms,) — on  all 
the  estate,  right,  title,  and  interest  of  C.  1).  the 
debtor  within  named,  in,  and  to  one  certain  piece  of 

land  lying  and  being  situate  in  said  ,  containing 

1000  acres,  and  bounded  as  follows,  &c.  all  which 
said   estate,    right,    title,    and  interest  of  the  said 
C.  D.  in  and  to  said  1000  acres  of  land  is  an  equity 
of  redemption   in  and  to  one  undivided  fourth  part 
of  said  1000  acres,  which  said  undivided  fourth  part 
of  said  1000  acres,  is  subject  to  a  mortgage  to  one 
M.  W.  to  secure  the  payment  of  the  sum  of  g  500 ; 
and  is  also  subject  to  an  execution  in  favour  of  N.  O. 
against  the  said  C.  D.  levied  on  said  equity  of  redemp- 
tion *  for  the  sum  of  g  350,  both  which  last  mentioned 
sums  making  an  incumbrance  on  said  undivided  fourth 
part  of  said  1000  acres,  of  the  sum  of  g  850  :  and  a 
remainder  to  the  said  C.  D.  in  fee  of  one  other  undi- 
vided fourth  part  of  said  1000  acres,  after  the  demise 
of  J.  S.  without  heirs  male,  of  his  body  lawfully  be- 
gotten, the  said  J.  S.  being  now  living,  and  of  the  age 
of  50  years,*  having  three  sons,  John  aged  27  years, 
James,  aged  25  years,  and  Mark,    aged  23  years ; 
which  three,  John,  James,  and  Mark,  are  sons  of 
him,  the  said  J.  S.  of  his  body  lawfully  begotten. 
And  a  remainder  to  him,  the  said  C.  D.  for  his  life, 
of  one   other   undivided   fourth   part   of  said  1000 
acres  of  land,  after  the  determination  of  a  term  of 
forty  years,  to  commence  on  the  death  of  R.  W.  now 
tenant  for  life  of  the  last  mentioned  undivided  fourth 
part  of  said  1000  acres.     And  also  a  reversion  in  fee, 
of  the  undivided  fourth  part  of  said  1000  acres,  after 
W.  H.  a  trustee  in   possession  thereof,  shall,  out  of 
the  issues,  rents,  and  profits   thereof,    have   raised 
the  sum  of  g  500,  for  the  benefit  of  G.  R.  the  cestui 
que  trust.     And  A.  B.  one  of  the  inhabitants  of  the 
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ex.  on  iands.  town  of ,   and  agent  for  the  inhabitants  of  said 

town,  the  creditors  in  this  execution  chose  E.  F.  an  in- 
different freeholder  of a  town  next  adjoining  said 

town  of  . ,  an    appraiser;    and    the   said  C.    D. 

chose  G.  IL  also   an  indifferent  freeholder  of  said 

— —  next  adjoining  to    said ;    and  the  said  A. 

B.  as  agent  aforesaid,  and  the  said  C.  D.  agreed  in 
choosing  I.  J.  another  indifferent  freeholder  of  said 

,    adjoining   said  ,    where    said  land   lies. 

And  P.  F.  a  justice  of  the  peace,  in,  and  for  the  said 

county  of ,  administered  to  the  said  E.  F.   G  H. 

and  I.  J.  the  oath  by  law  prescribed  "  for  apprais- 
ers of  land  taken  on  execution."     And  said  apprais- 
ers then  and  there  appraised  said  equity  of  redemp- 
tion of  said  first  undivided  fourth  part  of  said  1000 
acres,  at  the  sum  of  jg  5000,  as  the  then  present  true 
and  just  value  thereof  to  the  said  creditors.     And 
the  said   remainder,    after  the  demise   of    the  said 
J.  S.  without  heirs  male  of  his  body,  &c.  at  the  sum 
of  jg  500,  in  manner   aforesaid.     And  the   said  re- 
mainder after  the  determination  of  the  said  term  of 
forty  years,  &c.  at  the  sum  of  jg  75  as  aforesaid : 
and  the  said  reversion  after  the  said  trustee  shall 
have    so    raised  the    said  of   S  500,  at  the  sum  of 
Jg  3350 :  and  the   sum  due  on  this  execution  being 
S  4273  ;    and  the  costs,  charges,  and  my  fees,  for 
executing  the   same,    being  jg  72,    both  which   last 
mentioned  sums  amounting  to  jg  4345,  I  "set  off  to 
the  within  named  creditors  the  whole  of  the  estate, 
right,  title,  and  interest,  of  the  said  C.  D.  in,  and 
to  the  said  reversion  in  fee,  after  the  raising  of  the 
said  S  500  by  the  said  trustee ;  and  also  the  whole 
of  the  estate,  &c,  of  the  said  C.  D.  in,  and  to  the 
remainder  in  fee,  after  the  demise    of  the  said  J.  S. 
Avithout  heirs  male,  of  his  body  lawfully  begotten  ; 
and  also  the  whole  of  the  estate,  &c.  of  the  said 
C.  D.  in,  and  to  the  said   remainder,  for  his,  the 
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said  C.  D's  life,  after  the  determination  of  said"^^*- 
term,  at  the  sums  at  which  said  remainder  and  re- 
version were  as  above  appraised.  And  also  so  much 
of  the  equity  of  redemption  of,  in,  and  to  said  first 
mentioned  undivided  fourth  part  of  said  1000  acres, 
as  the  sum  of  g  348  dollars,  bears  to  the  sum  of 
g  5000  ;  at  which  the  said  equity  of  redemption  was 
so  appraised,  all  in  full  satisfaction  of  this  execu- 
tion, &c. 

M.  G.  Sheriff. 

The  four  forms  preceding  will  serve  equally  in 
Vermont,  by  inserting  in  lieu  of  the  words,  "  indif- 
ferent freeholders,"  the  words,  "  judicious,  disinter- 
ested freeholders  of  the  vicinity."  And  also,  in  lieu 
of  the  words,  "  to  the  creditor  i»  this  execution," 
the  words,  "  in  money,  to  satisfy  this  execution  with 
all  fees." 

N.  B.  In  Vermont,  if  both  parties  neglect  to  choose 
appraisers,  the  officer  may  obtain  the  appointment 
of  all  of  them  by  the  next  justice  of  the  peace  of 
the  same  county.  And  a  choice  made  by  an  author- 
ized agent  to  either  party,  is  as  valid  as  if  made  by 
an  attorney,  technically  so  called.  When  an  execution 
issues  in  this  state  against  the  inhabitants  of  a  county, 
demand  for  the  payment  thereof,  must,  by  the  officer, 
be  made  upon  the  treasurer  of  the  county ;  and  such 
demand  must  be  stated  in  his  return.  Vide  st.  Ver- 
mont, Vol.  II. 
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XVIII.  OF  HABERE  FACIAS  SEIZINAM. 


HAB 

SEIZIN 


fac.        By  virtue  of  this  writ  to  me  directed,  I  certify  to 

the  justices  of  the  court  of ,  (or  to  the court,) 

that  on  the  day  of         ,  at  said ,  I  caused 

A.  B.  within  named  to  have  full  seizin  of  the  mes- 
suage, with  the  appurtenances  thereof,  in  said • 

within  specified  and  described,  in  all  things,  as  this 
writ  requires  and  exacts  of  me  to  be  done. 

S.  D.  Sheriff. 


>coo« 


XVIV.  OF  HAB.  FAC.  POSSESSIONEM, 
WITH  FIERI  FACIAS. 

■;ai!.  fac.  pos.     By  virtue  of  this  writ  to  me  directed,  on  the 
s"^~v~*"'"'    day  of  A.  D.  I  caused  the  within  named 

A.  B.  to  have  full  possession  of  his  term  within  des- 
cribed, in  the  tenements  within  mentioned,  with 
their  appurtenances.  And  also,  I  caused  to  be  made, 
of  the  lands  and  chattels  of  the  within  named  C. 
D.  the  sum  of  g  5,  parcel  of  the  damages  within 
named,  at  the  day  and  place  within  mentioned,  to  be 
delivered  to  the  said  A.  B.  as  I  am  within  com- 
manded. 

M.  R.  Sheriff. 
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"Al.   FAC.  !>OS. 

Jlnotlwr.  ^-v^-1 

By  virtue,  &c.  I  certify,  that  no  one  on  the  part  of 
the  within  named  A.  B.  came  to  show  to  me  the 
messuage  and  premises  within  described;  where- 
fore I  could  not  make  the  said  A.  B.  to  have  seizin 
of  the  said  messuage,  &c. 

G.  K.  Sheriff. 

Another. 

By  virtue,  &c.  no  one  on  the  part  of  the  saul  A. 
B.  came  to  show  me  the  tenements  within  speciiied ; 
therefore  I  could  not  make  the  said  A.  B.  to  have 
possession  of  his  said  term  in  said  tenements  with 
their  appurtenances,  as  by  this  writ  is  required. 

G.  K.  Sheriff. 

Another. 

By  virtue  of  this  writ,  &c.  I  have  caused  the 
said  J.  B.  to  have  seizin,  (or  possession)  of  the  with- 
in described  premises.  And  at  the  same  time  re- 
ceived of  the  within  named  C.  D.  the  sum  of 
being  the  full  amount  of  the  damages  and  costs  con- 
tained in  this  execution. 

G.  K.  Sheriff. 

JV*.  B.  Where  the  damages  and  costs  are  not  paid  by 
the  defendant,  the  proceeding  to  obtain  the  money  is 
the  same  as  on  other  executions  J  or  the  collection 
of  money  only. 

t 

VOL.   I.  *9 


DOWER. 
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XX.  OF  SEIZIN  IN  DOWER. 


Biinni         By'virtue  of  this  writ  to  me  directed,  and  to  this 
schedule  annexed,  I  certify  to  the  justices,  &c.  that 

on  the  day  of  A.   D.  at  said ,    I 

made  A.  B.  the  widow  aforesaid"  in  this  writ  named, 
to  have  full  seizin  of  a  third  part  of  the  manor  of 

)  with  the  appurtenances  thereof  in  the  same 

manor  specified  :  viz.  of  one  hall  and  kitchen,  and  of 
two  shops  in  the  tenure  of  the  said  J.  S.  with  free 
egress  and  regress  from  and  to  the  same.  And  also 
in  the  upper  part  of  the  mansion-house  in  the  tenure, 

of  F.  G.  from  the  entry  opposite  the  south ;  And 

of  one  separate  close,  called  H.  containing  by  esti- 
mation five  acres  ;  and  of  five  acres  of  pasture,  lying 
on  the  northern  line  of  a  close,  called  B  ;  and  of  one 
acre  of  pasture,  called  C;  in  this  writ  specified,  to 
be  held  in  severalty  by  the  aforesaid  A.  B.  by  metes 
and  bounds,  by  the  name  of  all  the  dower  of  the 
aforesaid  A.  B.  happening  to  the  said  A.  B.  of  the 
whole  manor,  in  said  writ  specified  ;  as  by  the  said 
writ  aforesaid  is  commanded  to  me. 

L.  M.  Sheriff'. 

Another. 

toy  virtue  of   this    writ,  &c.  on    the  day  of 

&c.  1  made  the  said  A.  B.  widow,  in  the 
a  foresail  writ  named,  to  liave  full  seizin  of  a  third 
part  of  the  manor  of  B.  with  the  appurtenances  in 
the  same  writ  specified ;  viz.  dsY.  {here  recite  the 
particulars  an  in  the  writ)  to  be  held  by  the  aloresaid 
A.  D.  in  severalty,  h\    metes  and   hounds,   by  Ihe 
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name  of  the  whole  dower   fallen    to  her,  the    l&id         '  s  '» 
A.  B.  from   the  whole   manor  in  the  writ  aforesaid,    ^-,-w 
specified  as  by  the  writ  aforesaid,  to  me  is  command- 
ed. 

A.  B.  Sheriff 


Another,  in  Massachusetts. 

By  virtue  of  this  writ  to  me  direeted,  by  J.  S.   ol' 

,  J.  N.  of ,  and  J.  M.  of ,  all  of  said 

county,  disinterested  freeholders,  under  oath  admi- 
nistered by  P.  F.  esq.  a  justiee  of  the  peace  for  said 

county  of ,  to  them  the  said  J.  S.  J.  N.  and  J.  M. 

to  set  forth  the  same  dower  equally  and  impartially, 
without  favour  or  affection,  as  conveniently  as  might 
be;  I  caused  one  third  part  of  the  messuage,  (or 

tenement.)    with  the  appurtenances    situate  at 

aforesaid,  within  described;  viz.  one  kitchen  and 
one  front  room,  and  the  chamber  over  said  front 
room;    all    on   the   north  side  of  the   hall   in    tho 

in  the  dwelling   house  of   said  deceased,    at , 

with  free  ingress  and  regress  to  and  from  said  rooms, 
through  said  hall,  the  chamber  stairs  therein,  and 
the  front  and  back  yards  of  said  house.  And  five 
acres    of   land  in   the   meadow,    called   A.  situate 

at ;    which   five  acres   of  land  are  bounded  as 

follows,  viz.  (here  describe  the  metes  and  hounds  par- 
ticularly, and  so  of  each  piece  of  land  set  forth,  as 
well  as  of  each  building,  or  part  of  building,  and  pri- 
vilege,) to  be  set  forth  to  the  said  A.  B.  as  her  dower 
in  the  estate  of  C.  D.  her  husband  within  named. 
And  then  and  there  I  caused  the  said  A.  B.  to 
have  full  seizin  of  said  one  third  part  of  the  afore- 
said messuage,  (or  tenement,)  &c.  with  the  appur- 
tenances so  set  forth  by  the  said  J.  S.   J.  N.  and 


DOWER. 
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seizin  in    J.  M.  to  hold  to  her,   the  said  A.  B.  by  metes  and 
bounds. 

N.  B.  Where  the  estate  upon  which  the  dower  is  set 

forth;,  is  entire,  and  no  division  can  be  made  Inj  metes 

and  bounds,  the  estate  must  be  specifically  described, 

and  the  metes  and  bounds  omitted  in  the  return,  as  in 

the  case  of  one  third  of  rents,  issues,  or  profits. 

And  for  levying  the  damages  and  costs  in  such 
writ,  the  officer  must  proceed  as  in  other  executions 
for  the  obtaining  of  money  only. 

The  above  form  of  return  may  be  used  in  New- 
Mampshire,  varying  the  description  of  the  freeholders 
thus,  ft  three  freeholders  of  the  neighbourhood,  &c." 
instead  of  "  three  disinterested  freeholders  of  the 
same  county,"  as  in  the  above  form. 

Of  a  writ  of  inquiry  of  damages  in  dower,    where 
tenant  died  seized. 

An  inquisition  indented,  taken  at in  the  county 

of ,  on  the  day  of  by  me,  E.  I).  sheriff 

of  the  comity  aforesaid,  by  virtue  of  a  writ  to  me 
directed,  and  to  this  inqusition  annexed,  by  the  oath 
of  L.  O.  G.  R.  P.  Q.  &c.  (to  the  number  of  twelve,) 
who  say  upon  their  oaths,  that  the  within  named 

C.    D.  on  the  day  of  &c.  at  in  the 

county  aforesaid,  died,  seized  in  his  demesne,  as  of 
fee,  of,  and  in  the  tenements  within  specified.  And 
that  the  tenements  aforesaid,  are  of  the  yearly  value 
in  all  issues  beyond    reprises  of  and  that  six 

years  and  three  quarters  of  a  year  are  elapsed  from 
the  death  of  the  aforesaid  C.  D.  and  that  the  within 
named  A.  B.  sustained  damage  by  reason  of  the 
detention  of  her  dower  within  specified,  to  the  value 
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0f  -_  la  testimony  whereof,  as  well  I,  tlic  afore- 
said sheriff,  as  the  jurors  aforesaid,  to  this  inqui- 
sition have  alternately  set  our  hands  and  seals,  on 
the  day  and  year  and  at  the  place  abovesaid. 

E.  D.  Sheriff. 


W.D.^c.}J"ror7' 
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XXI.  OF  A  WRIT  OF  SEIZIN  IN  WASTE. 


By  virtue  of  this  writ  to  me  directed,  on  the 
day  of  A.  D.  I  delivered  to,  and  made  the 

within  named  C.  D.  to  have  full  seizin  of  the  within 
mentioned,  wasted  mansion  house,  with  the  appur- 
tenances, as  is  within  to  me  commanded.  And  also 
by  virtue  of  this  same  writ,  on  the  same  day  and 
year,  in  my  proper  person,  I  went  to  the  within 
described  wasted  mansion  house,  and  there  made 
diligent  inquisition  concerning  the  damages,  which 
the  aforesaid  C.  D.  had  sustained  by  occasion  of  the 
vendition,  and  destruction  within  mentioned,  the 
tenor  of  which  inquisition  is  set  forth  in  the  schedule 
to  this  writ  annexed. 

L.  M.  Sheriff. 
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XXII.  OF  A  WRIT  OF  INQUIRY  OF  WASTE. 

By  virtue  of  this  writ  to  me  directed,  I,  P.  F.  esq.  ikquuy  n 
sheriff  of  the  county  aforesaid,  on  the  day  of  waste. 

in  my  proper  person,  went  to  the  tenements  wasted, 
in  said  writ  named  and  described,  and  then  and 
there  made  inquisition,  &c.  as  this  writ  requires 
of  me. 

The  residue  of  the  execution  of  this  writ  appears 
in  a  certain  inquisition  to  this  writ  annexed. 

Inquisition  indented,  taken  at ,  in  the  coimty 

of-——,  on  the  day  of  before  me  A.  B.  she- 

riff of  the  county  aforesaid,  by  virtue  of  a  certain 
writ  to  said  sheriff  directed,  and  to  this  inquisition 
annexed,  by  the  oathi  of  A.  D.  £s*c.  ( to  the  number 
of  twelve,  or  such  number  as  the  statute  requires, J 
who  say  upon  their  oaths  aforesiad,  that  A*  H.  and 
J.  his  wife,  in  said  writ  named,  have  made  waste, 
sale,  and  destruction  in  all,  in  said  writ  named,  viz. 
by  permitting  one  hall  of  the  price  of  40s. ;  and  two 
chambers  of  the  price  of  60s. ;  and  one  stable  of  the 
price  of  20s. ;  to  be  uncovered  for  defect  of  repairs 
of  those  same  houses,  and  by  tempests  and  storms 
descending  upon  them,  to  become  putrid  and  corrupt, 
fe*c.  against  the  form  of  the  provision  in  the  same 
writ  contained.  And  further,  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  say,  that  the  aforesaid 
A.  II.  and  J.  have  made  no  other,  nor  more  waste, 
sale,  nor  destruction  in  the  houses  aforesaid.  In 
testimony  whereof,  Zsfe. 

P.  F.  Sheriff. 

M.  R.       )    ,, 
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XKIII.  INQUISITION  OF  DAMAGES  DONE  BY 
LAYING  OUT  A  HIGHWAY. 


In  Connecticut. 


inquiry  of  BY  virtue  of  this  writ  to  me  directed,  on  the 
yj^^i,  day  of  I,  in  my  proper  person,  repaired  to  the 
lands  of  the  within  named  C.  D.  J.  described  in  this 
process,  situated  in and  across  whieh  said  high- 
way within  described  had  been  laid.  And  then  and 
there  made  an  inquisition  of  the  damage  done  to  him 
the  said  C.  D.  J.  by  reason  of  the  laying  out  of 
said  highway  across  his  said  land,  by  the  oath  of 
S.  D.  and  M.  R.  both  of  H.  in  said  county;  and 
P.  F.  and  A.  M.  both  of  B.  in  the  county  afore- 
said ;  and  M.  D.  and  C.  C.  both  of  M.  in  the  county 
aforesaid,  six  disinterested  freeholders,  by  virtue  of 
this  writ  drawn  from  the  jury  boxes  in  their  res- 
pective towns  as  the  law  directs,  and  duly  sworn  by 
I.  D.  esq.  justice  of  the  peace  for  said  county,  to 
inquire  of  the  amount  of  damages  done  to  him  the 
said  C.  D.  J.  in  manner  aforesaid,  a  certificate 
whereof  is  hereto  annexed.  'Which  said  jurors  upon 
their  oaths  say,  that  the  damage  done  to  the  said 
C.  D.  J.  by  the  laying  out  of  said  highway  across 
his  lands  aforesaid,  amounts  to  sum  of  and  no 

more.  / 

R.  R.  Sheriff- 
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XXIII.  OF  A  WRIT  OF  PARTITION. 

BY  virtue  of  this  writ  lo  rac  directed,  and  to  this 
indenture  in  partition  annexed,  I,  P.  F.  esq.  she  rift* 
of  the    county  aforesaid,  on  the  day  of 

having  taken  with  me  J.  D.  &c.  twelve  good  and 
lawful  men  of  my  county,  and  of  the  neighbourhood 
(or  town)  within  written,  in  presence  of  U.  F.  in 
the  writ  aforesaid  named,  in  my  proper  person, 
went  to  the  tenements  in  said  writ  descrihed,  ami 
there  by  their  oath,  (respect  being  had  to  the  true 
value  of  those  tenements,  with  their  appurtenances,) 
the  same  tenements  in  partition,  I  caused  to  be  parted 
in  three  equal  parts,  viz.  twelve  feet  in  breadth  from 
north  to  south,  and  eighteen  feet  in  length  from  east 
to  west,  of  the  messuage  in  the  aforesaid  writ, 
specified  on  the  northeast  corner  thereof,  &c.  (des- 
cribing the  parts  particularly,  both  of  lands  and 
buildings,  by  length  of  line  and  boundaries,)  I,  the 
the  aforesaid  sheriff*,  on  the  same  day  of 

A.  D.  caused  —  —  to  be  delivered  ajnd  assigned 

to  H.  F.  in  said  writ  named  to  be  held  to  him  in 
severalty,  according  to  the  form  and  cfTeet  of  the 
writ  aforesaid,  and  as  this  same  writ  requires  and 
eommands. 

Which  whole  third  part  of  the  tenements  afore- 
said in  the  writ  aforesaid,  I'assigaed  and  delivered  to 
the  said  IT.  F.  And  as  to  the  two  remaining  pari  s  of 
the  aforesaid  tenements  in  the  writ  aforesaid  spe- 
cified, belonging  to  I.  F.  in  the  same  writ  named  and 
in  the  partition  aforesaid  to  be  delivered  to  him,  I 
certify,  that  no  one  on  the  part  of  the  said  I.  F. 
came  to  receive  of  is\e,  the  aforesaid  sheriff,  the  said 

vot,.  i.  50 


$SG  SHERIFF,  CORONER  &  CONSTABLE. 

partition,  two  parts,  so  that  those  two  parts  aforesaid  to  the 
^~Y^J  said  I.  p.  I  could  not  deliver  nor  assign,  as  this  writ 
commands  and  requires.  In  testimony  whereof,  as 
well  I,  the  aforesaid  sheriff,  as  the  said  twelve  ju- 
rors, to  this  indenture  of  partition,  have  put  our 
seals,  and  signed  the  same  with  our  hands,  on  the 
day  and  year  aforesaid. 

P.  F.  Sheriff. 
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XXV.  OF  SUPERSEDEAS. 

I  CERTIFY  to  the  court,  (or  to  the  justices  of  "«J«w^ 
the  court)  that  before  the  coming  of  this  writ  to  me 
directed  a  writ  of  supersedeas  came  to  my  hands, 
the  tenor  of  which  same  writ  of  supersedeas  follows 
in  these  words,  viz.  (here  set  out  the  supersedeas,) 
by  reason  of  which  I  could  not  proceed  to  the  execu- 
tion of  the  said  writ  first  above  mentioned,  as  I  aui 
commanded  therein. 

A.  R.  Sheriff. 

JLiiolhcr. 

I  certify,  &c.  that  after  the  coming  of  this  writ  to 
me  directed,  to  wit,  on  the  day  of  before 

the  return  day  thereof,  and  before  I  had  commenced 
the  execution  of  the  same,  a  writ  of  supersedeas 
came  to  my  hands ;  the  tenor  of  which,  &c.  (the 
same  as  in  the  preceding  form.) 


A.  R.  Sheriff. 


vlnother. 


I  certify*  &c.  that  on  the  day  of  after 

the  coming  of  this  writ,  to  me  directed,  I  was  duly 
notified,  that  a  lawful  writ  of  error  with  bonds  there- 
on given,  had  been  issued  for  the  reversal  of  the 
judgment  on  which  the  writ  first  above  mentioned  was 
issued,  by  a  copy  of  the  same  writ  of  error  having 
been  then  and  there  left  with  me,  certified  by  F.  G. 

deputy  sheriff  for  said  county  of ,  the  tenor  of 

which  copy  of  said  writ  of  error  and  certificate 
thereon,  follows  in  these  words,  to  wit  :  (here  set  out 
the  copy  of  the  writ  of  error.)  By  reason  of  which  I 
could  not  proceed  to  the  execution  of  the  said  writ 
first  above  mentioned,  as  therein  is  required  of  me. 

A.  L.  Sherifi*. 


HOMINE  8F- 
I'l.EGIANDO. 
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XXV.  OF  HOMINE  REPLEGIANDO. 

BY  virtue  of  this  writ,  &c.  I  certify,  that  no  other 
writ  oi  replevin  of  the  said  W.  S.  than  this  pluries 
writ  of  replevin  of  the  said  W.  S.  has  come  to  my 
hands  or  was  delivered  t6  me.  Nevertheless,  I  cer- 
tify, that  immediately  after  the  reception  of  the  same 
writ,  I  went  to  make  replevin  of  the  said  W.  S.  from 
him  the  said  J.  B.  but  the  said  J.  B.  would  not  show 
to  me  the  said  "W.  S.  And  that  the  said  J.  B.  had,  in 
fact,  before  the  coming  of  this  writ  to  me,  eloigned 
the  said  W.  S.  to  places  unknown  to  me  ;  and  that, 
after  the  acception  of  this  writ,  the  said  W.  S.  has 
not  been  found  in  my  bailiwick,  so  that  I  could  not 
make  replevin  of  her  the  said  W.  S.  in  any  manner 
according  to  the  command  of  this  writ,  as  of  me  with- 
in is  required. 

A.  B.  Sheriff. 

Another. 

I  certify  that  the  aforesaid  W.  S.  before  the  com- 
ing of  this  writ  to  me,  was  eloigned  to  places  unknown 
to  me  by  the  within  named  S.  B.  S.T.  and  R.  F.  by 
reason  of  which,  I  could  not  nor  can  make  replevin 
of  the  aforesaid  W.  S.  asl  am  within  commanded. 

A.  B.  Sheriff. 
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XXVI.  OF  HABEAS  CORPUS  CUM  CAUSA. 


BY  virtue  of  this  writ  I  certify  to  you,  that  before 
the  coming  of  this  writ  by  virtue  of  another  writ  be- 
fore directed  to  me,  A.  B.  within    named,  was  in  the 

prison  at ,  and  there  lay  sick  and  infirm,  and  in 

the  same  prison  as  yet  lies  sick  and  infirm,  so  that  I 
cannot,  for  fear  of  his  death,  remove  him.  There- 
fore, I  cannot  have  the  body  of  the  said  A.  B.  attlie 
ilay  and  place  within  contained. 


M.  N.  Sheriff. 


Another. 


I!An.      CORP. 


I  certify  to  the  justices  of  the  court  within  na- 
med, that  the  said  J.  S.  in  the  prison  in  the  country 

of ,  is  detained  by  various  infirmities  and  is  so 

sick  that  I  cannot,  on  account  of  the  weakness  of 
his  body,  and  the  danger  of  his  death,  safely  remove 
him.  Therefore,  I  cannot  at  present  have  Ms  body 
before  the  justices  (or  the  court,  or  the  judge)  at  the 
day  and  place  within  mentioned,  according  to  the 
form  of  tliis  writ. 

N.  F.  Sheriff. 

Another. 

By  virtue  of  this  writ  I  certify,  &c.  that  before  the 
coming  of  this  writ  to  me  J.  T.  within  named,  was 
taken  in  another  place  and  committed  to  the  prison  in 
. aforesaid,  by  virtue  of  a  certain  other  writ  be- 
fore to  me  directed,  a  copy  of  which  annexed  to  this 
writ  I  transmit  to  you.  Nevertheless,  I  have  the 
body  of  the  said  J.  T.  before  you  at  the  day  and  phice 
within  mentioned,  as  is  to  me  within  commanded. 

R.  II.  Gaoler. 


ii  in.    cort. 
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Another. 

By  virtue  of  this  writ  I  certify  to  you,  that  hefore 
the  coming  of  tiiis  same  writ  to  me,  J.  L.  in  this  writ 

nsmed,  was  taken  in ,  and  committed   to  prison 

at ,  in  said  county,  for  suspicion  of  being  a  com- 
mon robber.  And  further,  the'said  J.  L.  was  detain- 
ed in  the  same  prison,  for  that  he  was  indicted  and  in- 
formed against  for  divers  felonies,  done  and  perpe- 
trated by  him,  at ,  in  the  county  of .     And 

another  time  was  apprehended  at ,  in  the  county 

aforesaid,  and  conducted  to  the  prison  at ,  in  the 

county  of .     And  the  said  J.  L.  the  same  prison 

last  mentioned  feloniously  broke,  and  therefrom  es- 
caped, as  it  is  said.  Nevertheless,  the  body  of  the 
said  J.  L.  &e.  (as  above. J 

W.  C.  Sheriff. 

Another. 

I,  A.  B.  esquire,  sheriff  of  the  country  of  C.  cer- 
tify, that  before  the  coming  of  this  writ  to  me  di- 
rected, J.  M.  in  this  writ  named,  was  committed  into 
my  custody  by  a  certain  mittimus  from  J.  H.  and  G.  R. 
two  justices  of  the  peace  in  and  for  the  county  of  C. 
aforesaid,  the  tenor  of  which  said  mittimus  follows, 
in  these  words  :  (here  set  out  the  mittimus  verbatim  at 
full  length.')  And  this  is  the  cause  of  the  taking  and 
detention  of  the  aforesaid  J.  M.  under  my  custody. 
Yet  the  body  of  him  the  said  J.  M.  I  have  ready  as 
this  writ  requires. 

W.  C.  Sheriff. 

»  thiolhcr. 

By  virtue  of  this  writ  to  me  dipcotcd,  and  to  this 
schedule  annexed,  I  certify,  that  at  the  day  and  place 
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in  the  same  writ  specified  before  the  coining  of  said  ■**■;  "" 
writ   to  me,  F.  G.  in  the  same  writ  mentioned,  was 
committed  and  detained  under  ray  custody  by  a  cer- 
tain order  made  at  the  court  of  general  gaol  delivery, 
held   at  M.    in  the    county  of  N.  on   the  day  of 

A.  D.  before  S.    C.  and  J.    L.   esquires, 

justices,  who  held  said  court  of  gaol  delivery,  in  the 
county  aforesaid,  which  orders  follows  in  these  words : 
{here  set  out  the  order  verbatim  at  full  length)  and  also 
that  the  aforesaid  F.  G.  was,  and  is  detained  in  the 
prison  aforesaid  under  my  custody,  and  by  virtue  of 

a  certain  writ  of ,  against  the  same  F.  G.  at  the 

suit  of  J.  A.  of  a  plea  of  trespass.  And  also  on  a 
writ  of  him  J.  A.  against  him  F.  G.  £20,  return- 
able to  the  court  of ,  to  be  held  on  the  day 

of  A.   D.  at ,  in  the  county   of 

And  that  these  are  the  reasons  of  the  taking  and  de- 
tention of  the  said  F.  G.  under  my  custody.,  Yet  the 
body  of  him  F.  G.  I  have  ready  at  the  day  and  place 
in  the  writ  aforesaid  mentioned,  as  the  same  writ 
commands  and  requires. 

A.  B.  Sheriff. 

Another. 

I  certify,  &e.  that  before  the  coming  of  this  writ 
to  me  directed,  the  within  named  J.  S.  was  committed 
to  the  common  gaol  under  my  custody,  by  virtue  of 
a  certain  warrant  signed  by  L.  M.  justice  of  the  peace, 
for  certain  acts  of  treason  (or  felony)  plainly  and  spe- 
cially expressed  in  said  warrant,  by  him  the  said  J.  i. 
to  have  been  committed,  which  warrant  of  commit- 
ment in  these  words  and  figures,  to  wit :  (here  set 
out  the  warrant  verMUm,)  therefore  I  cannot  have 
the  body,  &e. 

A.  R.  Sheriff.- 
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Jlnothcr. 

I,  L.  K.   sheriff  of  the  county  of ,   do  certify, 

that  at  the  day  and  place  in  the  schedule  to  this  writ 
annexed,  before  the  coining  of  this  same  Writ  to  me, 
A.  O.  in  sard  writ  named,  was  taken  within  the  coun- 
ty aforesaid,  hy  W.    V.   esquire,  late    sheriff  of  the 

county  aforesaid,  and  in  the   prison  in ,  in  said 

county,  in  the  custody  of  the  san>e  late  sheriff  was 
safely  kept  by  virtue  of  a  certain  writ  of  capias  ad 
satisfaciendum  (or  execution)  against  the  said  A.  O. 

tested  at  ,    on  the  day   of  to  satisfy 

,  the  sum  of  debt,  and  the  sum  of  costs 

(or  damages)  in  which  sums  the  said  A*  O.  was  before 
— —  condemned  (or  for  which  said  sums  judgment 
had  been  rendered  by  the  justices  of  the court 

■  aforesaid,  against  him  the  said  A.  O.)  For  the 
cause,  and  in  the  manner  afbrestated,  the  body  of  the 
said  A.  O.  was  so  taken  and  detained  in  prison  by  the 
said  late  sheriff.  And  I,  the  aforesaid  L.  K.  now 
sheriff  of  the  county  aforesaid  received  the  said  A.  O. 
within  the  prison  aforesaid,  from  the  said  late  sheriff, 
at  the  time  of  his  going  out  of  office,  and  within  the 
same  prison,  held  the  body  of  the  said  A.  O.  in  safe 
custody  until   afterwards,  to  wit,  on  the  day  of 

A.  D.  I  received  a  certain  writ,  of  super- 

sedeas, to  me  directed,  the  tenor  of  which  follows  in 
these  words  :  (here  set  out  the  writ  of  supersedeas.} 
And  for  that  the  said  A.  O.  was  not  committed  for  any 
other  cause,  I  permitted  him,  the  said  A.  O.  to  go  at 
large,  the  said  writ  of  capias  ad  satisfaciendum  (or 
execution)  notwithstanding,  as  in  and  by  said  writ  of 
supersedeas  to  me  is  commanded.  Therefore,  I  can- 
not have  the  body  of  the  said  A.  O.  before  the  jus- 
tices of  the  supreme  court  (or  supreme  judicial  court, 
or  before  the  supreme  court,  or  before  the  superior 
court,  or  before  the  said  E.   <,i.  one  of  the  justices.. 
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or  judges  of  the  supreme  or  superior  court)  in ,  »Ali«  ceu* 

as  by  this  writ  is  required  of  me. 

L.  K.  Sheriff. 

Another. 

I  certify,  &c. ,  committed  for  suspicion  of  trea- 
son (or  felony,  or  as  accessary  to  a  felony  committed 
before  the  fact)  plainly  and  specially  expressed  in 
said  warrant  by  him  the  said  J.  S.  to  have  been  com- 
mitted, which  said  warrant  of  commitment  is  in  these 
words  following,  to  wit :  (here  set  out  the  warrant 
verbatim)  therefore  I  cannot  have  the  body  of  him 
the  said  J.  S.  &c. 

A.  B.  Gaoler. 

Another,  in  Massachusetts. 

I  certify;  &c.  that  the  said  J.  T.  was,  on  the 

day   of  by ,  deputy   sheriff,  committed  to 

the  gaol  under  my  custody,  on  mesne  process,  for 
want  of  reasonable  bail ;  and  that  at  the  time  of  the 
commitment  of  the  said  J.  T.  the  said  deputy  sheriff 
left  with  me  the  said  keeper,  a  copy  of  the  original 
writ,  on  which  the  said  J.  T.  was  by  him  taken,  with 
his  the  said  deputy  sheriff's  return  on  said  writ,  on 
said  copy  endorsed,  all  which  are  in  these  words,  to 
wit :  (here  set  out  said  copy  of  said  original  writ,  and 
of  said  return  of  said  deputy  sheriff)  therefore  I  can- 
not have  the  body  of  the  said  J.  T.  &c. 

A.  B.  Gaoler. 

Another,  in  Connecticut. 

I  certify  that,  &e.  fas  in  the  preceding  J  was  taken 
at ,  in  said  county,  by .,  deputy  sheriff,  by 

vol.  i.  51 
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virtue  of  an  execution  issued   on  a  judgment  ren- 
dered by  court,  held  at ,  in  the  county  of 

,  on  the  day  of  (or  by  A.  B.  justice 

of  the  peace,  in,  &c.)  for  the  sum  of damages, 

and   for  the  sum  of tost,  in  favour  of , 

against  him  the  said  C.  D.  dated  the  day  of 

returnable  within  days  next  ensuing,  (or  to  the 

next «  court,  to  be  holden  at )  and  signed  by 

— — .,  clerk  of  said  court,  (or  by ,  justice  of  the 

peace)  and  by  said  deputy  sheriff,  committed  to  my 
keeping  within  the  prison  whereof  I  am  keeper  as 
aforesaid.  And  that  the  said  deputy  sheriff,  at  the 
time  of  committing  him  the  said  C.  D.  in  execution 
as  aforesaid,  left  with  me  the  said  keeper,  a  copy  of 
said  execution,  and  of  his  endorsement  thereon,  in 
these  words  :  {here  set  out  said  copy  of  the  execution, 
and  of  the  officers  endorsement.')  And  that  on  the 
day  of  at  said  prison,  J.  T.  justice  of  the 

peace  for  said  county,  administered  to  him  the  said 
C.  D.  so  then  in  prison  on  execution,  the  oath  by  law 
provided  for  the  relief  of  poor  prisoners  imprisoned 
for  debt,  and  certified  the  same  on  the  back  of  said 
copy  of  said  execution  so  left  with  me  the  said  keeper, 
by  said  deputy  sheriff.  And  that  on  the  same 
day  of  immediately  after  said  oath  was  so  admin- 
istered to  said  C.  D.  A.  B.  and  the  creditor  named  in 
said  execution  left  with  me  the  said  keeper,  the  sum 

of  ,  for  the  support  of  the  said  C.  D.  the  said 

debtor,  as  the  law  directs.     And  I  further  certify, 
that  the  sum  by  the  county  court  (or  by,  &c.)  allowed 
for  the  support  of  the  said  C.  D.  at  the  time  of  the 
said  C.  D.'s  taking  the  oath  as  aforesaid,  was 
per  week,  and  so  continued  until  the  day  of 

when  the  sum  allowed  per  week  was  the  sum  of 

and  no  more.  And  which  said  sum  of  money  so  left 
by  the  said  A.  B.  for  the  support  of  the  said  C.  D»  is 
not  as  yet  expended,  but  there  still  remains  in  my 
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hands  the  sum  of  parcel  thereof,  for  the  future  "^^J- 

support  of  the  said  C  D.  And  that  the  said  C.  D.  is 
not  committed  nor  held  by  ine  for  any  other  cause,  or 
in  any  other  manner  than  as  is  above  stated.  Where- 
fore I  cannot  have  the  body  of  the  said  C.  D.  before 
the  said  supreme  court  (or  before  the  said  L.  M.  judge 
of  the  superior  court)  at  the  day  and  place  within  re- 
quired. 

A.  B.  Gaoler. 
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XXVII.     OF  SUMMONS  OF  ASSIZE. 

jdi^ofawmb.  By  virtue  of  this  precept  to  me  directed,  I  have 
made  to  come  before  the  justices  of  oyer  and  terminer 
and  gaol  delivery  within  written,  at  the  day  and  plaee 
within  named,  twenty-four  good  and  lawful  men  of 
said  county  (or  city  and  county)  of  ,  to  inquire 

for  the  people  of  the  state  of  (or  for  the  state 

of)  and  the  body  of  the  same  county  (or  city  and 
county)  of  ,  and   to   do  and   receive   all  those 

things  which  on  behalf  of  the  people  of  the  state,  of 
(or  in  behalf  of  the  state  of  )  shall  be  then 

and  there  enjoined  them.  And  also  the  prisoners 
being  in  the  gaols  thereof,  together  with  their  attach- 
ments, indictments,  and  all  other  minuments  any  way 
concerning  those  prisoners.  And  likewise  so  many 
good  and  lawful  men  of  the  same  county  (or  city  and 
county)  duly  qualified  to  serve  as  jurors  therein,  as 
the  said  court  of  oyer  and  terminer  and  gaol  delivery 
(or  justices  of  said  court  of  oyer  and  terminer)  hath 
directed,  by  whom  the  truth  of  the  matter  may  be 
better  known  and  inquired  into,  and  who  have  no  af- 
finity to  the  prisoners. 

And  I  have  caused  to  be  publicly  proclaimed 
throughout  said  county  (or  city  and  county)  that  all 
those  who  will  prosecute  against  those  prisoners,  be 
then  and  there  to  prosecute  against  them  as  shall  be 
just,  and  have  given  notice  to  all  justices  of  the 
peace,  coroners,  bailiffs,  and  constables  within  said 
county  (or  city  and  county)  that  they  be  then  and 
there  in  their  own  proper  persons,  with  their  rolls, 
records,  indictments,  and  other  remembrances,  to  do 
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those  tilings  which  to  their  offices  in  that  behalf  ap-w»«-of  * 
pertain  to  be  done,  and  am  present  attending,  in  m\ 
proper  person,  to  do  those  things  which  to  my  said 
office  of  sheriff  appertain  to  he  done. 

The  residue  of  the  execution  of  this  precept,  is  con- 
tained in  the  schedule  hereunto  annexed. 

A.B.  Sheriff. 
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XXVIII.     OF  WARRANTS  OF  DISTRESS. 


Against  adejicient  Collector  of  Taxes,  in  the  State  of 
New-Fork. 


WARR.  or  CIS 
TRESS. 


I  certify,  that  the  within  named  C.  D.  has  not  any 
goods  or  chattels  found  within  my  bailiwick :  and 
that,  by  virtue  of  this  warrant  to  me  directed,  I  have 
caused  to  be  made  of  the  lands  and  tenements  of  the 
within  named  C.  D.  the  sum  of  $  100,  part  of  the  said 
sum  of  £  800  dollars  within  contained  ;  which  said 
sum  of  $  100  I  have  ready  to  be  delivered  to  the 
within  named  E.  F.  according  as  this  warrant  re- 
quires. And  I  further  certify,  that  the  within  named 
C.  D.  has  no  other  or  more  lands  or  tenements  where- 
of I  can  cause  the  residue  of  the  money  within  men- 
tioned to  be  made  or  levied,  as  I  am  within  com- 
manded. 

J.  S.  Sheriff. 

Another,  in  Massachusetts,  for  a  Judgment  Debt  due 
to  the  Commonwealth. 

By  virtue  of  this  warrant  to  me  directed  at  C.  in 
said  county,  on  the  day  of  A.  D.  I 
distrained  one  horse,  the  property  of  the  within  na- 
med J.  D.  and,  on  the  day  of  A.  D. 
at  the  dwelling-house  of  E.  F.  in  C.  aforesaid,  hav- 
ing given  notice  by  posting  up  notifications  at , 

and  at ,  two  public  places  in  said  C.  four  days  be- 
fore the  said  day  of  that  said  horse  would  then 
be  sold  at  public  vendue  at  said  dwelling-house,  I  ac- 
cordingly then  and  there  sold  said  horse  to  G.  H.  the 
highest  bidder  therefor,  for  the   sum  of  and, 

on  the        day  of        by  virtue  of  this  same   war- 
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rant,  I  took  three  acres  of  land,  the  estate  of  said  WARR-  0F  DI8- 
C.  D.  situate  in  said  C.  bounded,  &c.  (lierc  describt    ^*-v~w 

the  bounds)  and  posted  up  notifications  at and  at 

two  public  places  in  said  C.  and  also  at 

and  at two  public  places  in  D.  a  town  adjoining 

to  said  C.  and  also  at and  at two  public  places 

in  E.  another  town  adjoining  to  said  C.  that  the  said 
three  acres  of  land  would  be  sold  at  public  vendue 
to  the  highest  bidder,  on  the  day  of  thirty 

days  after  the  day  of  posting  up  such  notification 
as  aforesaid,  at  the  dwelling  house  of  ,  in  said 

C.  [and  also  caused  an  advertisement  of  the  time 
and  place  of  such  sale  to  be  published  in  the  public 

newspaper    called   the printed    at in  said 

county  *  three  weeks  successively  before  the  day  so 
appointed  for  the  sale  of  said  three  acres  of  land  jj 
and   on  the   said  day  of  at  said  dwelling 

house,  I  sold  said  three  acres  of  land  at  public  ven- 
due, to  L.  N.  the  highest  bidder  therefor,  for  the 
sum  of  and  then  and  there  made,  executed,  ac- 

knowledged, and  delivered  to  him  the  saidL.  N.  a 
good  and  sufficient  deed  of  conveyance  thereof 
And  on  the  day  of  there  still  remaining 

due  on  this  warrant,    the  sum  of  and  the  said 

C.  D.  having  no  other,  or  more  goods  or  estate,  found 
within  my  bailiwick,  for  want  thereof,  I,  by  vir- 
tue   of  this   same  warrant,    took  the  body   of  the 

said   C.    !)•   at aforesaid,    and  him   committed 

to  the  gaol  of  this  commonwealth,  at in  said 

county,  and  left  with  the  gaoler  of  said  gaol  an  attest- 
ed copy  of  this  warrant,  and  of  my  proceedings  above 
stated,  endorsed  thereon. 

*  If   there    be    no    newspaper  printed  in  the  same   count!/,    then    tay, 

"  printed  at  ,    in ,    the   county   nearest   to   where  such  land 

lies,  there  being   no  such  paper  printed  in  the  county  of ."     (If 

the  real  estate  taken  be  of  less  value  than  £  100,  the  advertisement  ip 
the  newspaper  may  be  omitted.) 
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•Another,  levied  on  real  estate  of  a  sheriff,  deputy 
sheriff,  or  constable,  for  default  in  not  executing 
warrants  issued  for  the  collection  of  taxes. 

By  virtue,  &c.  I  took  one  acre  of  land  situate  in 
D.  in  said  county,  and  bounded,  &c.  with  a  dwelling 
house  thereon,  the  property  of  the  within  named  C. 
D.  and  gave  notice  that  the  same  land  and  dwelling 
house,  would,  on  the  day  of  A.  D.  at 

A.  in  said  D.  be  sold  at  public  vendue  to  the  highest 
bidder,  by  posting  up  advertisements  fourteen  days 

previous   to   such  sale,  at ,  and  at  ,  two 

public  places  in  D.  aforesaid,  where  said  land  and 

house  are   situate,-  and  also  at and  at two 

public  places  in  E.  a  town  adjacent  to  said  D.  and  at 

,  and  at——  two  public  places  in  F.    another 

town  adjacent   to  said  D.     And   on  the  same 
day  of  so  appointed  for  the  sale  of  said  land  and 

house,  at  said  A.  I  sold  the  same  land  and  house  at 
public  vendue  to  L.  M.  the  highest  bidder  therefor, 
for  the  sum  of  and  then  and  there  made,  executed, 
acknowledged,  and  delivered  to  the  said  L.  M.  a  good 
and  sufficient  deed  of  conveyance  thereof,  as  the  law 
directs  j  and  on  the  day  of         I  paid  to  the  within 

named  treasurer  of the  sum  of  being  the 

amount  then  due  on  said  warrant  from  him  the  said  C. 
D.  and  on  the  same  day,  I  returned  to  him  the  said  C. 
D.  the  sum  of  being  the  overplus  of  the  money 

arising  from  said  sale,  after  deducting  therefrom  the 
said  sum  so  paid  to  said  treasurer,  and  the  charges 
and  fees  for  executing  this  warrant. 

G.  H.  Sheriff, 


WARR.   01    Dll- 
TRESS. 
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Another,    in  New -Hampshire. 

By  virtue,  &e.  (as  in  the  -preceding  form  in  Mas- 
sachusetts, till  the  giving  notice  of  time  and  place  of 
sale,  J  I  gave  notice,  &e.  by  posting  up  advertisements 

thereof,    on at a   public  place  in  said   C. 

where  the  estate  so  taken,  lies,  and  at ,  a  pub- 
lic place  in  D.  a  town  adjoining  to  said  C.    and  also 

at a  public  place  in  E.  another  town  adjoining 

to  said  C.  thirty  days  before  said  day  of  so 

appointed  for  the  sale  of  said  land,  &e.  And  in  said 
advertisements  stated  the  amount  to  be  satisfied  by 
such  sale  and  that  payment  must  be  made  in  money 
(or  other  things  as  the  case  may  be)  for  the  purchase 
of  said  land.     And  on  the  day  of  at  said 

sold,  &c.  (as  in  the  preceding  form.) 

X.  Y.  Sheriff*. 

Another,    in    Vermont, 

By  virtue,  &c.  I  distrained  forty  five  sheep,  the 
property  of  the  said  C.  D  ;  and  fourteen  days  before 
the  day  herein  after  mentioned,  for  the  sale  of  the 
said  distress,  gave  public  notice  by  posting  such  dis- 
tress at ,    a  public  place  in  said  C.  where  such 

distress  was  made,  that  such  distress  would  be- sold 

at  ,  in  said  C.  at  public  vendue  on  the  day 

of  and  then  and  there  on  said  day  of 

at  said  C.  I  sold  said  forty  five  sheep  to  F.  G.  the 
highest  bidder  for  them,    for   the  sum  of  per 

head ;  amounting  (o  the  sum  of  in  the  whole. 

And  that  at  said  C.  on  the  day  of  by  vir- 

tue of  said  Avarrant,  I  took  fifty  acres  of  wood  land, 
situate   in   said  C.  and  bounded,  &e.     (here  describe 

vol.  I.  52 
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h  arr.  01  dis-  the  bounds,)  and  published  three  weeks  suecessivek 

TRESS.  \  .  ^ 

v^.^v^-'    m  the  news  paper  printed  at ;  in  which,  by  law, 

land  taxes  are  to  be  published,  that  the    said  fifty 

acres  of  land  so  taken  would,  at  said ,  in  said 

C  on  the  day  of  ten  days  after  the  day  of 

publishing  the   same  in  said  newspaper,  be  sold  at 
public  vendue  to  the  highest  bidder.     And  on  the 
day  of  aforementioned,  at ,  »    ...  in  said  C.  I  sold 

the  said  fifty  acres  of  land  to  F.  G.  the  highest  bid- 
der for  them,  &c.  (as  In  the  form  preceding  in  Mas- 
sachusetts.) 

M.  R.  Sheriff. 

JV.  B.  Constables  in  Vermont,  may  use  this  form 
of  return  on  warrants  for  the  collection  of  taxes  va- 
ried thus :  "  And  kept  the  said  distress  the  space  of 
four  days,  and  on  the  day  of  six  days,  (in- 

stead of  fourteen,)  gave  public  notice,  &c. 

JLnothcr  in  Connecticut,  by  collector  of  taxes. 

In  Connecticut,  the  proceeding  on  a  warrant  of  dis- 
tress, when  levied  on  the  body,  goods,  or  chattels,  is 
the  same  as  the  levy  of  executions ;  but  when  such 
warrant  is  levied  upon  real  estate,  the  estate  tuken 
must  be  sold  at  auction. 

By  virtue,  &e.  for  want  of  goods  or  chattels  of  C. 
1).  named  in  the  schedule  hereunto  annexed,  found 
in  my  precincts,  I  took  six  acres  of  land,  the  pro- 
perty of  the  said  C.  D.  (or  for  want  of  goods  or 
chattels  or  any  other  estate  of  the  said  C.  D.  on  the 
day  of  within  one  year  after  the  tax  in  the 

annexed  schedule  became  due,  I  took  six  acres  of 
land  belonging  to  him  the  said  C.  D.  at  the  time  of 
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ness. 
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making  up  the  list,  whereon  the  tax  in  the  schedule  ■ 
annexed  arose.)     And  on  the  same  day  of 

I  advertised  on  the  sign  post,  in society,  m  here 

said  land  lies,  in  said  C.  that  on  the  day  of 
said  six  acres  would,  at  said  sign  post,  be  sold  at 
public  auction  for  the  purpose  of  paying  said  tax,  or 
so  much  of  said  six  acres,  as  should  be  sufficient 
for  that  purpose.  And  also,  three  weeks  successive- 
ly, six  weeks  before  said  day  of  I  pub- 
lished the  same  advertisement  in  the  public  newspa- 
per, called  the ,  printed  at ,  in  this  state. 

And  afterwards,  to  wit,  on  the  same  day  of 

at  said  sign  post,  I,  at  public  auction,  sold  to  J.  S.  of 

two  acres  and  three  quarters,  part  of  said  six 

acres  of  land  for  the  sum  of  the  amount  of  said 

tax,  and  the  lawful  costs  and  charges  arising  there- 
on, which  said  two  acres  and  three  quarters,  I  then 
and  there  set  off  to  him  the  said  J.  S.  by  metes  and 
bounds,  as  follows,  to  wit ;  (here  describe  the  length 
of  lines  and  bounds)  and  then  and  there  executed, 
acknowledged,  and  delivered  to  him,  the  said  J.  S.  a 
deed  with  warranty  of  said  two  acres  and  three  quar- 
ters of  an  acre,  meted  and  bounded  as  aforesaid. 

S.  D.  Sheriff. 
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XXX.  INQUISITION  OF  DEATH  BY  THE 
VISITATION  OF  GOI). 

inq.  of  death.     AN  inquisition  taken  at  A.  in  the  county  of  B.  on 
the         day  of        A.  I),  before  J.  A.  esq.  one  of 

the  coroners,  (or  justices  of  the  peace,)  in,  and  for 
said  county  of  B.  upon  the  view  of  the  body  of  T.  C. 
(or  of  a  person  unknown,)  there  lying  dead,  by  the 
oaths  of  G.  M.  P.  R.  &c.  (to  the  number  of  twelve,) 

good  and  lawful  men,  (freeholders,)  of ,  in  the 

same  county  ;  who,  being"  charged  and  sworn,  to 
inquire,  when,  how,    and   by  what  means,  the  said 

T.  C.  late  of ,  in  the  county  of :  (or  the 

said  person  unknown.)  came  to  his  death,  upon  their 
oath,  say,  that  the  said  T.  C.  (or  the  said  person 
unknown,)  on  the  day  of  at  afore- 

said, in  the  county  aforesaid,  died  by  the  visitation 
of  God,  in  a  lit,  (or  >othcnvise,  as  the  case  may  he. 
&c.)  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, say,  that  the  said  T.  C.  (or  the  said  person 
unknown,)  in  manner  and  form  aforesaid;  and  not 
otherwise,  nor  by  any  other  means  came  to  his 
death.  In  testimony  whereof,  as  well  the  said  jurors 
as  the  said  coroner,  (or  justice  of  the  peace,)  have  sub- 
scribed this  inquisition  with  their  hands,  and  affixed 
thereto  their  seals,  on  tiie  day  and  year   abovesaid. 

G.  M. 
P.  R.  &c. 

J.  A.  Coroner,  (or  justice  of  the  peace.) 


I  Jurors. 
'•  J 


Another,   by  murder. 


An  inqusition  taken  at  H.  in  the  county  of  N.  on 
the  day  of  before    W.  D.  gentleman,  one 

of  the  coroners  of  the  Bald  county  of  N.  upon  the 
view   of  (he    body  of   G.  D.  gentleman,    then  and 
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there  lying  dead,  upon  the  oath  of  J.  AV.  &c.  tffin^ortwn. 
inquire  how,  and  in  what  manner,  the  aforesaid 
G. D.  came  to  his  death;  who  sin,  that  I.  If.  of  tli, 
county  aforesaid,  yeoman,  D.  E.  D.  15.  and  diver- 
others,  not  having  the  fear  of  God  before  their  eyes 
but  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  23d  day  of  May,  A.  I).  1812,  at  II. 
aforesaid,  in  the  county  aforesaid,  about  ten  o'clock 
of  the  forenoon  of  said  day,  from  their  malice  afo.  - 
thought,  feloniously  as  felons,  upon  the  said  G.  I). 
then  and  there  an  assault  and  aft  ray  made,  and  that 
the  aforesaid  I.  II.  with  a  certain  sword  of  the  value 
of  five  dollars,  which  sword  the  same  I.  H.  held  in 
his  right  hand,  then  and  there  feloniously  struck  the 
said  G.  D.  and  gave  him  the  said  G.  D.  then  and 
there  one  mortal  wound  upon  the  left  knee,  of  the 
said  G.  D.  wholly  cutting  asunder  a  certain  bone 
called  the  pan  of  the  knee,  of  the  aforesaid  knee  of 
the  said  G.  D.  of  which  certain  mortal  wound,  the 
same  G.  D.  languished  from  the  said  23d  day  of  May, 
and  languishing  did  live  until  the  ith  day  of  the 
month  of  June,  A.  D.  1812,  on  which  same  fourth 
day  of  June,  the  same  G.  ]).  of  the  mortal  wound 
aforesaid,  at  If.  aforesaid,  in  the  county  aforesaid, 
died.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  aforesaid  I.  It.  in  manner 
and  form  aforesaid,  the  aforesaid  G.  D.  feloniously 
and  of  his  malice  aforethought,  killed  and  murdered, 
against  the  peace  and  dignity  of  this  State,  (or  Com- 
monwealth.) And  further,  the  aforesaid  jurors, 
upon  their  oath  aforesaid,  say,  that  the  aforesaJ  1 
D.  E.  D.  B.  &c.  at  the  time  of  the  felony  and 
murder  aforesaid,  done  and  committed,  to  wit:  on 
the  twenty-third  day  May,  aforesaid,  in  the  year  1812, 
aforesaid,  about  ten  o'clock  in  the  forenoon  of  the 
same  day,  feloniously  were  present  with  swords,  £sV. 
then   and  there   helping,    assisting,    abetting,  com- 
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inq.  oFDLATH.forting,  and  maintaining  the  aforesaid  I.  H.  to  the 
felony  and  murder  aforefaid,  in  form  aforesaid,  done 
and  perpetrated  against  the  peace  and  dignity  of  this 
State,  {or  Commonwealth,)  and  the  laws  of  the  same. 
In  testimony  whereof,  &c. 

Another, 

Upon  their  oaths,  say,  that  W.  C.  of — — ,  in  the 

county  of aforesaid,  not  having  the  fear  of  God 

before  his  eyes,  but  being  moved  and  seduced  by  the 
instigations  of  the  devil,   on   the  day  of  at 

said ,  with  force  and  arms,  feloniously,  wilfully, 

and  of  his  malice  aforethought,  in,  and  upon  the  said 
J.  L.  did  make  an  assault.  And  that  he,  the  said  W.  C 
with  a  certain  knife  called  a  cutteau,  of  the  value 
of  twenty  five  cents,  which  he  the  said  W.  C.  in  his 
right  hand  then  and  there  had  and  held,  the  said  J. 
L.  in,  and  upon  the-  left  side  of  the  said  J.  L.  be- 
tween his  ribs,  about  four  inches  from  the  breast 
bone  of  him,  the  said  J.  L.  the  said  W.  C.  did  then 
and  there  give  a  mortal  wound,  of  the  width  of  one 
inch,  and  the  depth  of  five  inches,  of  which  mortal 
wound,  so  given  by  the  said  W.  C.  in  manner  afore- 
said, the  said  J.  L.  languished  from  the  said  4th 
day  of  August,  A.  D.  1809,  until  the  9th  day  of 
December,  A.  D.  1809  ;  on  which  9th  day  of  De- 
cember, A.  D.  1809,  the  same  J.  L.  of  the  mortal 
wound  aforesaid,  died.  And  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  say,  that  the  said  W.  C. 
in  manner  and  form  aforesaid,  of  his  malice  afore- 
thought, did  kill  and  murder  him,  the  said  J.  L. 
against  the  peace  and  dignity  of  this  State,  (or 
Commonwealth,)  and  the  laws  of  the  same.  Jn  tes- 
timony, &c. 
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Another,  of  manslaughter.  ,N^^' ,; ' 

Upon  their  oaths,  say,  that  T.  M.  of,  &e.  on,  &c 
at,  &c.  on  a  sudden  quarrel  between  him  the  said 
T.  M.  and  him  the  said  J.  S.  he,  the  said  T.  M. 
not  having  the  fear  of  God  before  his  eyes,  but 
moved  and  seduced  by  the  instigation  of  the  devil, 
in,  and  upon  him  the  said  J.  S.  did,  then  and  there, 
with  force  and  arms,  wilfully,  and  feloniously  make 
an  assault ;  and  with  his,  the  said  T.  M's  right  fist 
clenched,  did  then  and  there  give  to  him,  the  said  J. 
S.  one  mortal  wound  on  the  left  side  of  the  head  of 
him  the  said  J.  S.  under  the  left  ear  of  the  said  J. 
S.  of  which  mortal  wound,  so  in  manner  aforesaid 
given,  by  him  the  said  T.  M.  the  same  J.  S.  then 
and  there  immediately  died.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  say  that  the  said 
T.  M.  did  then  and  there  in  manner  and  form  afore- 
said, wilfully  and  feloniously  kill  and  slay  him,  the 
said  J.  S.  against  the  peace,  &e. 

Another,  of  self  murder. 

Upon  their  oath,  say,  that  the  said  R.  B.  on  the 
day  of  at  &c.  not  having  the  fear  of  God 

before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  in  and  upon  himself,  the 
same  R.  B.  then  and  there,  wilfully,  feloniously, 
and  of  his  malice  aforethought,  did  make  an  assault. 
And  that  the  said  R.  B.  with  a  certain  razor  of  the 
value  of  six  cents  which  the  said  R.  B.  then  and 
there  had,  and  held  in  his  right  hand,  himself,  in, 
and  upon  the  throat  of  him,  the  said  R.  B.  did  then 
and  there  wilfully,  feloniously,  and  of  his  malice 
aforethought,  strike  and  cut,  and  then  and  there 
gave  to  himself  with  the  said  razor  one  mortal  wound 
of  the  length  of  five  inches,  and  of  the  depth  of  one 


403  SHERIFF,  CORONER  &  CONSTABLE. 

ma, op. death* inch,  of  which  said  mortal   wound,  the    said  R.  B. 
from  the  said  day  of  did   languish,  until 

on  the  day  of  next  after,  at,  &c.  he  the 

said  R.  B.  of  the  said  mortal  wound  died.  And  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
say,  that  the  said  R.  B.  in  manner  and  form  afore- 
said, then  and  there  voluntarily,  and  feloniously, 
and  as  a  felon  of  himself,  did  murder  himself,  a- 
gainst  the  peace,  &c. 

Jinolher,  chance  medley. 

Upon  their  oath,  say,  that  the  said  T.  G.  on  the 
day  of  at,  &c.  was  hunting  in  pursuit  of 

wild   fowls,  in  company  with  one  S.  M.  of ,  in 

the  county  aforesaid ;  each  of  whom  had  then  and 
there  a  gun  called  a  fowling  piece,  for  the  purpose  of 
killing  such  fowls.  And  that  the  said  S.  M.  then 
and  there,  a  certain  fowling  piece,  of  the  value  of 
six  dollars,  then  and  there  loaded  with  gunpowder, 
and  fifty  leaden  shot,  in  his  hands  then  and  there 
had  and  held,  aimed  at  a  partridge,  then  and  there 
perched  on  the  twig  of  a  tree,  then  and  there  stand- 
ing. And  the  said  S.  M.  not  seeing  the  said  T.  G. 
nor  knowing  that  the  said  T.  G.  was  then  and  there 
in  a  direction  and  line  between  him  the  said  S.  M. 
and  the  said  partridge,  did  then  and  there  shoot  and 
discharge  the  load  of  his  said  fowling  piece  at  said 
partridge,  and  with  his  leaden  shot  aforesaid  out  of 
the  fowling  piece  aforesaid,  then  and  there  by  force  of 
t  he  gunpowder  aforesaid,  shot  and  sent  forth  as  afore- 
said, the  aforesaid  T.  G.  in  and  upon  the  hack  of  him 
the  said  T.  G,  on  the  left  side  thereof,  a  little  below 
the  shoulder  blade  oT  him  the  said  T.  G.  did  strike, 
penetrate,  and  wound,  then  and  there  giving  to  the 
*nid  T.  G.  with  the  leaden  shot  aforesaid,  sent  forth 
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out  of  the  fowling  picec  aforesaid,  by  him  the  said  inq.of  »Eajh. 
S.  M.  in  manner  aforesaid,  in  and  upon  the  back 
of  him  the  said  T.  G.  on  the  left  side  thereof,  a  little 
below  the  shoulder  blade  of  him,  the  said  T.  li, 
twenty  mortal  wounds,  each  of  which  wounds  were 
of  the  depth  of  three  inches,  and  of  the  breadth  of 
one  eighth  of  an  inch;  of  which  mortal  wounds  a- 
foresaid,  the  said  T.  G.  then  and  there  instantly 
died.  And  so  the  jurors  aforesaid,  do  say,  that 
the  aforesaid  Si  M.  the  aforesaid  T.  G.  by  mis- 
fortune, and  against,  and  contrary  to  the  will  of 
him,  the  said  S.  M.  in  manner  and  form  aforesaid, 
*lid  kill  and  slay.     In  testimony,  &e. 

Lunacy. 

That  the  said  A.  R.  not  being  of  sound  mind,  memo- 
ry, and  understanding,  but  lunatic  and  distracted,  on 
the  day  of  in  the  year  aforesaid,  one  end 

of  a  small  cord,  over  a  joist  fastened,  in  a  chamber 
of  him,  the  said  A.  B.  in  the  dwelling-house  of  C.  D. 

situate  in  said and  the   other  end  of  said  cord 

about  his  own  neck,  the  said  A.  B.  did  fix,  tie,  and 
fasten,  and  therewith  did  then  and  there  hang,  suffo- 
cate, and  strangle  himself;  of  which  said  hanging, 
suffocation,  and  strangling,  the  said  A.  B.  then  and 
there  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say,  that  the  said  A.  B.  not  being  of 
sound  mind,  memory,  and  understanding,  but  lunatic 
and  distracted,  in  manner  and  by  the  means  aforesaUU 
did  kill  himself.     In  witness,  &c. 

Misfortune, 

That  the  said  A.  B.  on  the  day  of  at 

in   aforesaid,  going  to  the  river there  to 

bathe  himself,  (or  fell  in  the  river from  a  boat, 

vol.  i.  53 
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%m  or  death  or  from  a  chaise,  or  otherwise,*)  it  so  happened,  that 
V'^"V"W  accidentally*  casually,  and  by  misfortune,  he,  the 
said  A.  B.  was  in  the  waters  of  said  river,  then  and 
there  suffocated  and  drowned,  of  which  said  suffoca- 
tion and  drowning,  he,  the  said  A.  B.  then  and  there 
instantly  died.  And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say,  that  the  said  A.  B.  in  man- 
ner and  by  the  means  aforesaid,  accidentally,  casual- 
ly, and  by  misfortune,  came  to  his  death,  and  not 
otherwise.    In  witness,  &c. 

Another. 

That  the  said  man  unknown,  on  the  day  of 
at  — —  aforesaid,  was  found  drowned  in  the  river 
■  mi!,  at  .  ,  and  that  the  said  man  unknown,  had 
no  marks  of  violence  appearing  on  his  body ;  but  how 
and  by  what  means  he  became  drowned  and  suffocat- 
ed, no  evidence  doth  appear  to  the  jurors.  la  wit* 
Hess*  &c. 


CHAP.  II. 


FORMS  OF  DECLARATIONS. 


Indebitatus    assumpsit,  for  officer's  fees. 
THAT  at aforesaid,  on  the  day  of  *»««».  »•» 

OFF      F£K9 

the   said  C.  D.  was  indebted  to  the  said  A.   B.  in    v^-y-w' 
the   sum  of  for  certain  fees,  perquisites,   and 

sums  of  money,  before  that  time  due,  and  owing, 
and  of  right  payable,  from  the  said  C.  D.  to  the  said 
A.   B.   as  a  sheriff,    (or  under  sheriff,    or  deputy 

sheriff,  of  the  county  of ,)  (or  constable  of  the 

town  of ,)  (or  coroner,  or  high  bailiff  of  the 

county  of ,)  (or  town  sergeant  of  the  town  of 

,)  upon,  and  for  the  execution  of  divers  writs, 

precepts,  and  processes,  for  the  said  C.  D.  at  his 
special  interest  and  request.  And  also,  upon  and  for 
the  work  and  labour,  trouble,  care,  diligence, 
journies,  of  said  A.  B.  as  such  sheriff  as  aforesaid, 
(or  such  deputy,  &c.)  by  him  before  that  time  done, 
performed,  and  bestowed,  in  and  about  the  execut- 
ing and  serving  of  the  said  writs,  precepts,  and 
processes;  and  in  and  about  the  conducting,  guard- 
ing, and  keeping  divers  persons  arrested  by  him,  the 
said  A.  B.  for  him  the  said  C.  D.  under  and  by  virtue 
of  the  said  writ6!.,  precepts,  and  processes,  at  the  like 
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assump.  fop.  special  instance  and  request  of  him,  the  said  C.  D. ; 

C!ll^^li  and  being  so  indebted,  he,  the  said  CD.  in  consi- 
deration thereof  afterwards,  to  wit,  on  the  day  and 

year  last  aforesaid,    at  aforesaid,  undertook, 

and  then  and  there  faithfully  promised  the  said  A.  B. 
to  pay  to  him  the  said  sum  of  money,  when  he,  the 
said  C.  D.  should  be  thereunto  afterwards  requested. 
Yet  the  said  A.  B.  saith,  that  the  said  C.  D.  his 
promise  and  undertaking  aforesaid  not  regarding, 
hath  nerer  paid  to  him,  said  A.  B.  the  said  sum  of 
money,  nor  any  part  thereof,  but  still  unjustly 
neglects  and  refuses  to  do  it,  though  he,  the  said 
C.  D.  hath  often  been  requested  to  pay  the  same;  to 
the  damage  of  the  said  A.  B.  as  he  saith,  the  sum 
of  and  therefore  he  brings  this  suit. 

Debt,  for  escape  on  execution. 

Debt  for  cs-     That  the  said  A.  B.  by  the  consideration  and  judg- 

eape.  ment  of  the  justices  of  the  court  of ,  held  in 

and  for  the  (or  our)  county  of ,  on  the  day 

of  recovered  against  one  E.  F.  a  certain  debt 

of  S  and  also   g  costs,  which  in  and  by 

the  same  court  Avere  adjudged  the  said  A.  B.  (or  the 
sum  of  g  as  damages,  and  g  costs,  adjudg- 

ed, &c.)  as  by  the  record  and  proceedings  thereof, 
now  remaining  in  the  same  court,  at  — ^-  aforesaid, 
will  more  fully  appear.*  And  the  said  A.  B.  further 
saith,  that  on  the  day  of  he  sued  and  pro- 

secuted out  of  said  court  a  certain  writ  of  execution, 
(called  a  capias  ad  satisfaciendum,)  upon  the  judg- 
ment aforesaid,  against  him  the  said  E.  F.  directed 
to  the  sheriff  of  the  county  of  M.  by  which  said 
■writ  the   said  sheriff  was  commanded  to  take  the 


*  In  Connecticut,  the  plaintiff  makes  a  profert  of  the  record,  as  of 
a  deed. 
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body  of  the  said  E.  F.  if  he  should  he  found  within01™  *»  « 

CAPE. 

his  bailiwick,  and  him  safely  keep,  so  that  the  said    ^^-v^^ 
sheriff  might  have  his   body  before  the  justices  of 

the  court,  at ,    on  the  day  of  , 

to  satisfy  the  said  A.  B.  the  debt  and  costs  aforesaid 
(or  the  damages  and  costs  aforesaid)  in  form  afore- 
said recovered.  And  that  the  said  sheriff  of  M. 
should  have  there  that  writ,  which  said  writ  after- 
wards, and  before  the  delivery  thereof  to  the  said 
sheriff  of  M.  to  be  executed,  as  is  herein  after 
mentioned,  was  duly  endorsed  with  a  direction  to 
the  said  sheriff,  requiring  him  to  levy  $  besides 

sheriff's  poundage,  officer's  fees,  and  other  inci- 
dental expences.  And  which  said  writ,  so  endorsed 
as  aforesaid,  afterwards,  and  before  said  return 
thereof,  to  wit,  on  &c.  was  delivered  to  the  said  C. 
D,  who  then,  and  from  thenceforth,  until,  and  at, 
and  after  the  return  of  the  said  writ,  was  sheriff  of 
M.  to  be  executed  in  due  form  of  law  ;  and  by  vir- 
tue of  which  said  writ,  and  said  endorsement  so 
made  thereon  as  aforesaid,  the  said  C.  D.  so  being 
sheriff  of  M.  as  aforesaid,  afterwards,  and  before 
the  return  of  said  writ,  to  wit,  on,  &c.  last  afore- 
said, and  within  the  bailiwick  of  the  said  sheriff  of 
M.  to  wit,  at,  &c.  aforesaid,  took  and  arrested  the 
said  E.  F.  by  his  body,  and  then  and  there,  by 
virtue  of  the  said  writ,  and  of  the  said  endorsement 
so  made  thereon  as  aforesaid,  had  and  detained  him 
in  his  custody,  in  execution,  for  the  said  sum  of 
g  so  endorsed  on  the  said  writ  as  aforesaid,  be- 

sides sheriff's  poundage,  officer's  fees,  and  all  other 
incidental  expenses ;  and  kept  and  detained  him  in 
his  custody,  from  thence  until  the  said  C.  D.  so  be- 
ing sheriff  of  M.  as  aforesaid,  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  without 
the  leave  or  licence,  and  against  the  will  of  the  said 
A.  B.  suffered  and  permitted  the  said  E.  F.  to  es- 


capp 
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»bjt  fop.  E5-capej  an(j  io  g0  at  iai.ge  wheresoever  he  would,  out 
of  the  custody  of  him  the  said  C.  D.  (he  the  said. 
C.  D.  then  being  sheriff  of  M.  as  aforesaid,  and 
the    said  sum  of  $  so  endorsed  on  said  writ  as 

aforesaid,  being  then  and  still  wholly  unpaid  and 
unsatisfied  to  the  said  A.  B.  to  wit,  at  &c.  afore- 
said, whereby  an  action  hath  accrued  to  the  said 
A.  B.  to  demand  and  have  of  and  from  the  said  C. 
I).  the  sum  of  ,  above  demanded  j)  Yet  the  said 
C.  D.  though  often  requested  so  to  do,  hath  not  a> 
yet  paid  the  said  sum  of  above  demanded,  nor 

any  part  thereof,  to  the  said  A.  B.  but  he  to  do 
this  hath  wholly  refused,  and  still  doth  refuse,  to 
the  damage  of  the  said  A.  B.  of  S  and  there- 

for he  brings  this  suit,  &c. 

Debt  on  bail  bond  by  sheriff. 

That  one  A.  B.  of ,  on  the  day  of 

sued  out  of court,  held  at ,  in  the  county, 

of ,  on  the  day  of  against  one  C.  D.  a 

certain  writ,  called ,  directed  to  the  sheriff  of 

M.  him  commanding  to  take  the  said  C.  D.  if  he 
should  be  found  in  his  bailiwick,  and  him  safely  keep, 
so  that  he  might  have  his  body  before  the  justices  of 

the court,  ,  to  be  held  at in  the  — — . 

county  of  ,  on  the  day  of  to  answer 

to  the  said  A.  B.  in  a  plea,  (here  describe  the  nature 
of  the  action  as  mentioned  in  the  writ  on  which  the  de- 
fendant was  arrested)  to  the  damage  of  the  said  A.B. 
S  as  it  was  said,  and  that  the  said  sheriff  would 

have  there  that  writ  :  which  said  writ,  afterwards, 
(here  state  particularly  the  endorsement  for  bail,  if 
such  be  necessary .  in  the  stale  where  this 

form  may  be  used)  on  the  day  of         at ,  in 

said  county  of delivered  to  the  said  E.  F.  who 

then,  and   from  thenee,  until,  at,  and  after  the  rc- 


T>el>lon  bail 

Load. 
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turn  of  the  said  writ,  was  sheriff  of  the  said  county D£BT  os  tKil 
of  M.  in  due  form  of  law  to  be  executed.  By  virtue  ^-y^-> 
of  which  said  writ,  the  said  E.  F.  so  being  sheriff  us 
aforesaid,  and  within  his  bailiwick  as  such  sheriff,  to 
wit,  at,  &c.  as  aforesaid,  took  and  arrested  the  said 
C.  D.  by  his  body,  and  then  and  there  had  and  detain- 
ed him  in  his  eustody,  as  such  sheriff,  at  the  suit  of 
the  said  A.  B.  for  the  cause  aforesaid.  And  the  said 
C.  D.  so  being  arrested  and  in  custody  of  the  said 
E.  F.  so  being  sheriff  as  aforesaid,  by  virtue  of  the 
said  writ,  at  the  suit  of  the  said  A.  B.  the  said  C.  D. 
afterwards,  and  before  the  said  return  of  the  said 
writ,  to  wit,  on  the  day  of  last  aforesaid, 

and  within  his  bailiwick,  as  such  sheriff,  to  wit,  at, 
&e.  aforesaid,  took  bail  for  the  appearance  of  the  said 
C.  D.  at  the  return  of  the  said  writ,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 
And  on  that  occasion,  the  said  C.  D.  (or  if  the  action 
be  against  one  of  the  tail,  the  said  G.  H.  as  bail  and 
surety  for  the  said  C.  D.)  then  and  there,  to  wit,  on, 
&c.  last  aforesaid,  at,  &c.  aforesaid,  by  his  certain 
writing  obligatory,  commonly  called  a  bail  bond,  seal- 
ed with  the  seal  of  the  said  G.  II.  and  now  shown 
to  the  court,  the  date  whereof  is  on  the  same  day 
and  year  last  abovesaid,  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  said  E.  F.  so  then 
being  sheriff  of  the  county  of  M.  as  aforesaid,  as 
such  sheriff  by  the  name,  description  and  addition  of 
E.  F.  sheriff  of  the  county  of  M.  in  the  penal  sum 
of  g  to  be  paid  to  the  said  sheriff,  or  his  said 

attorney,  executors,  administrators  or  assigns,  when 
lie  the  said  G.  H.  should  be  thereunto  afterwards  re- 
quested, with  and  under  a  certain  condition  thereun- 
der written,  that  if  the  said  C.  D.  should  appear  be- 
fore the  justices  of  the  said  — —  court,  so  to  be  holden 
at  on  the  day  of  next,  to  answer  to  said  A. 
B.  ia  a  plea  of  — — .    (//ere  follow  the  description  of 
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debt  ok  bai;.  the  action,  as  mentioned  in  the  bail-bond.*)  That  then 
^J^^/  the  said  obi  igation  to  be  void,  otherwise  should  be  and 
remain  in  full  force  and  virtue.  As  by  the  said 
writing  obligatory,  and  the  condition  thereunto  an- 
nexed ready  in  court  to  be  shown,  more  fully  appears. 
And  the  said  E.  in  fact  saith,  that  the  said  C.  D.  did 

not  appear  before  the  said  justices  of  the  said 

eourt ,  held  at aforesaid,  on  the  day  of 

aforesaid,  nest  after  the  execution  and  deliv- 
ery of,  and  in  the  condition  of  the  said  writing  ob- 
ligatory mentioned,  according  to  the  exigency  of  the 
said  writ,  but  therein  wholly  failed,  and  made  default, 
whereby  the  said  writing  obligatory,  became,  was, 
and  is  forfeited.  Yet  the  said  C.  D.  (or  if  against 
bail,  the  said  G.  //.)  (though  often  requested  so  to 
do,)  hath  not  as  yet  paid  the  said  sum  of  $ 
above  demanded,  nor  any  part  thereof,  to  the  said 
E.  F.  so  being  sheriff  of  said  county  of  M.  as  afore- 
said, but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  and  still  doth  neglect  and  refuse  to  pay  the 
same,  or  any  part  thereof,  to  him  the  said  E.  F.  so 
being  sheriff  of  the  county  of  M.  as  aforesaid,  to 
the  damage  of  the  said  E.  F.  g  and  therefore 

he  brings  suit,  &c. 

Case  for  an  escape  on  mesne  process. 

ca*e  for  cs-     That  one  F.  G.  heretofore,  to  wit,on,  &c.  was  indebt- 
nape.  e(}  ^0  ^uc  gaj(i  ^#  j{#  jn  a  ]ai.gC  sum  0f  money,  to  wit, 

the  sum  of  g  for  so  much  money  by  said  F.  G. 

before  that  time  had  and  received  to  and  for  the  use 
•if  the  said  A.  B.  $  and  being  so  indebted,   he,   the 


*  In  Massachusetts,  New-Hampshire,  Vermont  and  Rhode-Island, 
the  condition  of  a  hail  bond  is  not  only  for  the  appearance  of  the  party 
o  BA&wer  the  suit,  hut  also,  that  he  abide  the  order  and  judgment  of 
the  court  thereon,  which  ought  to  be  stated  in  the  declaration,  and  the 
breach,  ice.  assigned  according  to  the  fact. 
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said  F.  G.  in  consideration  thereof  afterwards,  to^se  w»  «• 
wit,    on,    &c.  aforesaid,    at,    &c.  aforesaid,  under- 
took and  faithfully  promised  the  said  A.  B.  to  pay  to 
him  the  said  sum  of  £>  when  he,  the  said  F.  G. 

should  be  thereunto  requested,  but  the  said  sum  of  S 
being  wholly  unpaid  to  the  said  A.  B.  and  the  said 
promise  and  undertaking  of  the  said  F.  G.  being 
wholly  unperformed,  he,  the  said  A.  B.  for  the  recov- 
ery of  his  damages  by  him  sustained,  on  occasion  of 
the  not  performing  of  the  said  promise  and  undertak- 
ing of  the  said  F.  G.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  sued  and  prosecuted  out  of  the 
court,  fcs*c.  (here  state  the  writ  [and  the  endorsement 
for  hail,  if  any,]  the  delivery  to  the  sheriff,  and  the. 
ttrrest  as  in  the  preceding  form  on  bail  bond,  and 
then  proceed  as  follows,)  yet  the  said  C.  D.  so  being 
sheriff  of  the  county  of  M.  as  aforesaid,  not  regard- 
ing the  duty  of  his  office  as  such  sheriff,  but  con- 
triving and  intending  wrongfully  and  unjustly  to  in- 
jure the  said  A.  B.  and  to  delay  and  hinder  him  in, 
and  from  the  recovery  of  his  said  debt  afterwards, 
to  wit,  on,  &e.  last  aforesaid,  at,  &c.  aforesaid : 
without  the  leave  or  licence,  and  against  the  will  of 
the  said  A.  B.  suffered  and  permitted  the  said  F.  G. 
to  escape,  and  go  at  large  wheresoever  he  would,  out. 
of  the  custody  of  the  said  C.  D.  so  being  such 
sheriff  as  aforesaid,  the  said  debt  for  which  the  said 
F.  G.  was  so  arrested  as  aforesaid,  and  every  pari 
thereof,  then  and  still  being  wholly  unpaid  to  the 
said  A.  B.  And  the  said  A.  B.  in  fact,  saith,  that 
the 'said  F.  G.  did  not  appear  in  the  said——  court 

. ,  at  the  return  of  the  said  writ,  according  to  the 

exigency  thereof,  but  therein  wholly  failed  and  made 
default  ;  whereby  the  said  A.  B.  has  been,  and  is 
greatly  injured  and  delayed  in  the  recovery  of  hifl 
aforesaid  debt,  and  is  likely  to  lose  Iho  same ;  and 
thereby  also,  he,  the  said  A.  B.  hath  lost  and  been 
vol.  I.  -5* 
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case  for  es-  deprived  of  the  means  of  recovering  his  costs  and 
v^r-v>^  charges  by  him  paid,  laid  out,  and  expended  in  and 
about  his  said  suit  so  commenced  and  prosecuted  a- 
gainst  the  said  F.  G.  as  aforesaid,  amounting  toge- 
ther to  a  large  sum,  to  wit,  the  sum  of  §  to 
wit,  at,  &c.  aforesaid.                   * 

Second  count.  [The  same  as  in  the  first  count  to  the  end  of  the 
statement  of  the  delivery  of  the  writ  to  the  sheriff, 
and  then  proceed  as  follows.]  And  the  said  A.  B. 
in  fact,  saith,  that  the  said  F.  G.  at  the  time  of 
the  delivery  of  said  last  mentioned  writ  to  the 
said  C.  D.  so  being  sheriff  of  the  county  of  M. 
as  aforesaid,  and  thence  until  the  return  of  the  said 
last  mentioned  writ,  was  within  the  said  sheriff's 
bailiwick  ;  and  the  said  sheriff  at  any  time  during 
that  period,  might  have  taken  and  arrested  the  said 
F.  G.  by  virtue  of  the  said  last  mentioned  writ,  at 
the  suit  of  the  said  A.  B.  if  he  Mould  so  have  done ; 
whereof  the  said  C.  D.  so  being  sheriff  as  aforesaid, 
during  all  that  time  had  knowledge:  yet  the  said  C. 
D.  so  being  sheriff  of  the  county  of  M.  as  aforesaid, 
not  regarding  the  duty  of  his  said  office,  but  eontriv- 
iug  and  intending,  wrongfully  and  unjustly  to  injure 
the  said  A.  B.  and  to  delay  and  hinder  him  in  and  from 
the  recovery  of  his  debt  last  aforesaid,  did  not,  nor 
would  [at  any  time  before  the  return  of  the  said  last 
mentioned  writ,  although  often  requested  so  to  do,] 
take,  or  cause  to  be  taken,  the  said  F.  G.  as  by  the 
said  last  mentioned  writ,  lie  was  commanded  ;  but 
thereof  wholly  failed  and  made  default :  and  the 
said  F.  G.  did  not  appear,  &c.  [the  same  as  the  first 
'  count  to  the  end,  and  conclude,]  to  the  damage  of 
the  said   A.  B.  as  he  saith,  the  sum  of  S  and 

therefore  he  brings  this  suit. 
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[Same  as  in  the  first  count  to  the  end  of  the  state- tASK  r' 
ment  of  the  escape,  as  far  as  to  the  obelisk,  and  then    w*-v-^-' 
proceed  as  follows:]  And  the  said  C.  D.  so  teili£Thirdco,u,t" 
sheriff  of  M.  as    aforesaid  afterwards,  to  wit,  on, 
&c.  (the  return  day)  being  the  day  of  the  return  of 
said  writ,  to  wit,  at  &c.  aforesaid,  falsely  and  de- 
ceitfully  returned  upon   the   said  writ,  to  the  said 

court ,    that  the  said  F.  G.  was  not  found 

in  the  bailiwick  of  the  said  C.  D.  so  being  such 
sheriff  as  aforesaid,  to  wit,  at,  &c.  aforesaid,  and 
the  said  F.  G.  did  not  appear,  &c.  [as  in  the  first 
count  to  the  end.] 

For  a  false  return  of  nulla  bona    to  an  execution, 
against  goods  and  chattels. 

[Same  as  in  debt  against  the  sheriff  for  the  escape  Va,3C  v*iuT*' 
of  a  prisoner  in  his  custody  on  execution,  to  the  refer- 
ence to  the  record,  and  then  proceed  as  follows :] 
And  the  said  A.  B.  further  saith,  that  that  the  said 
judgment  being  in  full  force,  and  the  damages  (or 
dfbt  and  damages)  and  costs  so  reeoverd  as  aforesaid, 
remaining:  unpaid  and  unsatisfied,  he  the  said  A.  B. 
on  the  day  of  A.  I).  for  the  obtaining 

satisfaction  thereof,  sued  and  prosecuted  out  of  the 

said court ,    at ,    aforesaid,  a  certain 

writ  of  execution,  (called  a  feri  facias.)  directed 
to  the  sheriff  of  the  county  of  M  ;  by  which  said 
writ,  the  said  sheriff  was  commanded  of  the  goods 
and  chattels  of  the  said  F.  G.  in  his  bailiwick,  he 
should  cause  to  be  levied  the  damages  (or  debt  and 
damages)  and  costs  ;  and  that  he   should  have  the 

money  before  the  justices    of   the court  , 

next  after,  to  reader  to  the  said  A.  B.   for  his  dp: =.- 
ages  (or  debt  and  damages)  and  costs  aforesaid,  (  r 
that  he  caused  to  be  paid  and  satisfied  ro  the  said.  *1. 
his  damages  &c.)  and  that  the  said  slieriff  have  tfcen 
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and  there  that  writ,  (or,  and  that  he  make  due  re* 
turn  of  said  writ.  &c.)  which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  C.  D.  as 
herein  after  mentioned,  was  duly  endorsed  with  a 
direction   for  the  said  sheriff  to  levy  g  besides 

sheriff's  poundage,  officer's   fees,  and  all  other  inci- 
dental expenses,  and  which  said  Avrit,  so  endorsed 
afterwards,  and  before  the   return  thereof,  to  wit, 
on,  &c.  at,  &c.  was  delivered  to  the  said  C.  D.  who 
then,  and  from  thence,  until,  and  at,  and  after  the 
return  of  said  writ  was  sheriff  of  the  said  county  of 
M.  to  be  executed  in  due  form  of  law.     By  virtue 
of  which  said  writ,  the  said  C.  D.  so  being  sheriff 
of  said  county  of  M.  as  aforesaid,  afterwards,  and 
before  the  said  return  day  of  said  writ,  to  wit,  on, 
&c.  last  aforesaid,   at,    &c.  aforesaid,    and   within 
his  bailiwick,  as  such  sheriff  as  aforesaid,  seized  and 
took  in  execution  divers  geods  and  chattels  of  the 
said  F.  G.  of  great  value,  to  wit,  of  the  value  of 
the  monies  so  [endorsed  on  the  said  writ,]  (or  due  on 
the  said  execution,)  and  directed  to  be  levied  as  afore- 
said, and  then  and  there  levied  the   same  thereout. 
Yet  the   same  C.  D.  so  being  such  sheriff  of  said 
county  of  M.  as  aforesaid,  not  regarding  his  dutj 
as  such  sheriff,  but  contriving,  and  wrongfully,  and 
unjustly  intending  to  injure,  prejudice  and  aggrieve 
the  said  A.  B.  in  that  behalf,  and  to  deprive  him  of 
the  said  monies  [so  endorsed  on  the  said  writ,  or] 
eo  due  on  said  execution,  and  directed  to  be  levied 
as  aforesaid,  and  of  the  means  of  obtaining  the  same, 
[had  not  the  said  mouies  so  levied  as  aforesaid,  nor 
any  part  thereof  before  the  justices  of  the  court 

,  at  ,  aforesaid  at  the  return  of  said  writ, 

according  to  the  exigency  thereof,  and  of  the  said 
endorsement  so  made  as  aforesaid,  [or]  did  not  cause 
to  be  paid  and  satisfied  to  the  said  A.  B.  the  monies 
ro  due  on  said  execution,  but  therein  wholly  failed 
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and  made  default;  and  at  the  return  of  said  writ, '"a**™"- 
to  wit,  on,  &c.  aforesaid  falsely  and  deceitfully  re- 
turned to  the   said  justices  of  the  said  court" , 

(or  the  said  court ,)  upon  the  said  writ  of  exe- 
cution, that  the  said  F.  G.  had  not  any  goods  or 
chattels  in  his  bailiwick,  whereof  he  could  cause 
to  be  levied  the  damages,  (or  debt  and  damages) 
and  costs  aforesaid,  or  any  part  thereof,  as  by  the 
said  writ  and  the  return  thereof,  remaining  of  record 

in  the  said court ,   at  aforesaid  fully 

appears.  By  means  of  which  said  premises,  the 
said  A.  B.  hath  been  greatly  injured,  and  deprived  of 
the  means  of  obtaining  said  monies  [endorsed  on  the 
said  writ]  due  on  said  execution,  and  directed  to  be 
levied  as  aforesaid,  and  which  are  still  wholly  unpaid 
as  aforesaid  and  is  likely  to  lose  the  same,  to  wit,  £s*c. 
aforesaid. 

[The  same  as  the  Jlrst  count  to  the  obelisk,  then  second  count. 
proceed  as  follows .-]  And  although  there  were  then, 
and  afterwards,  and  before  the  said  last  mentioned 
writ,  divers  goods  and  chatties  of  the  said  F.  G. 
within  the  bailiwick  of  the  said  C.  D.  as  such  sheriff 
as  aforesaid,  "whereof  the  said  C.  D.  could,  and 
might,  and  ought  to  have  levied  the  monies  so  [en- 
dorsed or  said  last  mentioned  writ]  due  on  said  last 
mentioned  execution,  and  directed  to  be  levied  as 
aforesaid,  to  wit,  at,  &e.  aforesaid,  whereof  the  said 
C.  D.  so  being  sheriff  as  aforesaid,  then  had  notice, 
Yet  the  said  C.  D.  so  being  sheriff  of  the  said 
county  of  M.  as  aforesaid ,  not  regarding  the  du- 
ty of  his  office  as  such  sheriff,  but  contriving  and 
wrongfully  intending  to  injure,  prejudice,  and  ag- 
grieve the  said  A.  B.  in  this  behalf,  and  to  deprive 
him  of  the  monies  so  [endorsed]  due  on  said  last 
mentioned  writ,  (ov  execution,)  and  directed  to  be 
levied  as  last  aforesaid,  aad  of  the  means  of  obtain- 
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false  nETURK  }ng  the  same,  (lid  not,  nor  would  at  any  time  before 
^^^^  the  return  of  said  last  mentioned  writ,  for  execution,) 
levy  the  monies  last  aforesaid,  qr  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  and  at  the  return  of  (he 
last  mentioned  writ,  (or  execution,)  to  wit,  on,  &c 
aforesaid  falsely  and  deceitfully  returned  to  the  said 

justices  of  the  taid court ,   that  the    said 

jb.  F.  had  not  any  goods  or  chattels  in  his  bailiwick, 
whereof  he  could  cause  to  be  levied  the  damages  (or 
debt  and  damages,)  and  costs  last  aforesaid,  or  any 
part  thereof;  ashy  the  last  mentioned  writ  (or  exe- 
cution,) and  the  return  thereof,  remaining  in,  &c. 
(or  here  brought  into  court,)  more  fully  appears, 
(then  proceed  as  in  the  first  count.) 

For  not  taking  replevin  bond  according  to  the 
statute. 

Not  taking         Fw  that,  whereas    the  said  A.  B.  heretofore,  to 
replevin        ^jj,  on<  £»r>   jn  a    certain  close,  situate,  &c.    took 
and   distrained  certain  large  quantities  of  potatoes 
then  planted  and  growing  in  the  said  close  of  great 
value,  to  wit,  of  the  value  of  g  as  a  distress 

for  certain  arrears  of  rent,  to  wit,  for  the  sum  of 
$  then  due  and  owing  from  one  L.  K.  to  the 
said  A.  B.  for  the  rent  of  the  said  premises  with  the 
appurtenances  by  virtue  of  a  certain  demise  thereof, 
theretofore  made  to  the  said  L.  K.  rendering  rent  for 
the  same.  And  the  said  A.  B.  then  and  there  detain- 
ed the  said  potatoes,  so  taken  and  distrained  for  the 
cause  aforesaid,  according  to  the  laws  and  customs 
of  the  state  of ,  until  the  said  C.  D.  then  be- 
ing sheriff  of  the  said  county  of  M.  afterwards,  to 
wit,  on,  &c.  aforesaid,  and  within  his  bailiwick  as 
such  sheriff;  that  is  to  say,  at,  &c.  on  the  complaint 
of  the  said  L.  K.  made  to  him,  the  said  C.  D.  so 
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then  being  such  sheriff,  as  against  the  said  A.  B.  in 
that  behalf,  and  under  colour  of  his  office  of  such 
sheriff  as  aforesaid,  caused  the  said  goods  and  chat- 
tels to  be  replevied  and  delivered  to  the  said  L.  K. 
and  then  and  there  made  deliverance  of  the  said  dis- 
tress to  the  said  L.  K.  to  wit,  at,  &c.  aforesaid, 
and  returned  the  said  plaint  before  the  justices  of 
the  court  of  common  pleas,  held  next  after,  in  said 
county  of  M.  on  the  day  of  when  and  where 

the  said  L.  K.  appeared,  and  then  and  there,  in  the 
same  court,  without  writ  levied  his  plaint  against 
the  said  A.  B.  for  taking,  and  unjustly  detaining  of 
the  said  goods  and  chattels  ;  and  afterwards,  to  wit* 
on,  &c.  last  aforesaid,  the  said  A.  B.  did  duly  ap- 
pear, in  and  before  the  said  court,  to  answer  the  said 
L.  K.  in  the  plea  of  his  said  plaint,  and  such  pro- 
ceedings were  thereupon  had  in  the  said  plea,  that 
afterwards,    to  wit,   at  the  next  court  of  common 

pleas,  held  at aforesaid ;  in  and  for  said  county 

of  M.  on,  &c.  the  saidL.  K.  did  not  duly  prosecute 
his  suit,  and  it  was  then  and  there  duly  considered, 
in  and  by  the  said  last  mentioned  court,  that  the  said 
F.  K.  should  take  nothing  by  his  said  plaint ;  but 
that  he  and  his  said  sureties  to  prosecute,  should 
be  in  mercy,  &c.  and  that  the  said  A.  B.  should 
have  a  return  of  the  said  goods  and  chattels,  as  by 
the  records  and  proceedings  thereof,  still  remaining 
in  said  court,  more  fully  and  at  large  appears. 
And  although  it  was  the  duty  of  the  said  C.  D.  be- 
fore his  making  deliverance  of  the  said  distress,  to 
the  said  L.  K.  as  aforesaid,  in  pursuance  of  th  <» 
statute  in  such  ease  made  and  provided,  to  take 
from  the  said  L.  K.  and  two  responsible  persons  as 
sureties,  a  bond  in  double  the  value  of  the  said  goods 
and  chattels  so  distrained  as  aforesaid  conditioned, 
for  the  prosecuting  the  suit  of  replevin  of  the  said 
L.    K.  for  the  taking;  the  said  goods   and  ehtttt«ls 
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not  TABrN*  with  effect  and  without  delay,  and  for  duly  returning 
bond.  the  goods  and  chattels  so  distrained,  in  case  a  re- 
*-*~><^'  turn  should  be  awarded.  Nevertheless  the  said  C 
D.  so  being  such  sheriff  as  aforesaid,  not  regarding 
his  duty  in  that  behalf,  but  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure  the  said  A.  B. 
and  to  depive  him  of  the  benefit  of  his  said  distress, 
and  of  the  means  of  obtaining  satisfaction  for  the 
said  arrears  of  rent  so  due  and  owing  as  aforesaid, 
did  not,  nor  would,  before  his  making  deliverance 
of  the  said  distress  to  the  said  L.  K.  take  from  the 
said  L.  K.  and  two  (responsible  persons  as)  sureties, 
such  a  bond  as  aforesaid,  conditioned  as  aforesaid, 
"but  wrongfully  and  injuriously,  wholly  omitted  and 
neglected  so  to  do,  to  wit,  at,  &c.  aforesaid  and  the 
said  A.  B.  in  fact  saith,  that  he  hath  net  as  yet  ob- 
tained a  return  of  the  said  goods  and  chattels  so  dis- 
trained as  aforesaid,  nor  any  nor  either  of  them  nor 
any  part  thereof,  and  the  said  arrears  of  rent  have 
not,  nor  hath  any  part  thereof  as  yet  been  paid  to 
him  the  said  A.  B ;  fnor  hath  he,  the  said  L.  K. 
hitherto  answered  to  the  said  A*  B.  for  the  value  of 
the  said  goods  and  chattels  so  distrained  as  aforesaid, 
nor  any,  nor  either  of  them,  nor  any  part  thereof,  and 
by  reason  of  the  premises,  the  said  A.  B.  hath  been, 
and  is  wholly  deprived  of  the  said  goods  and  chattels 
so  distrained  as  aforesaid ;  and  of  the  benefit  of  the 
taid  distress  and  of  the  means  of  satisfying  the  said 
arrears  of  rent,  and  his  costs  and  charges  by  him  ex- 
pended in  and  about  the  endeavouring  to  obtain 
satisfaction  thereof,  and  a  return  of  the  said  goods 
and  chattels,  to  wit,  at,  &c.  aforesaid. 

Second  count.  ^n(j  whereas  also  heretofore,  to  wit,  on,  &c.  a- 
foresaid,  the  said  A.  B.  took  and  distrained  certain 
other  goods  and  chattels,  to  wit,  &c.  of  great  value, 
to  wit,    &c.  for  a  certain  sum  of  money,   to    wit. 
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&c.  then  due  and  owing  to  the  said  A.  B.  for  rent ; 
And  the  said  last  mentioned  goods  and  chattels  being 
so  distrained  as  aforesaid,  the  said  C.  D.  then  be- 
ing sheriff  of  the  county  of  M.  aforesaid,  afterwards, 
to  wit,  on,  &c.  aforesaid,  last  aforesaid,  at,  &c.    a- 
foresaid,  at  the  prayer  of  the  said  L.  K.  replevied 
and  made  deliverance  of  the  last  mentioned  goods 
and  chattels  to  the  said  L.  K. ;  and  afterwards,  to 
wit,  at  the  court   of  common  pleas,  held  in  and  for 
said  county  of  M.    at,  &c.    on,    &c.  aforesaid,  the 
said  L.  K.  did  not  duly  appear  at  the  same  court, 
and  then  and  there  prosecute  with  effect,  his  suit 
by  him  before  then  commenced,  in  the  same  court 
of  common  pleas,    against  the  said    A.  B.   for  the 
taking  of  the  said  goods  and  chattels  as  last  afore- 
said ;  and  it  was  thereupon  then  and  there  duly  con- 
sidered, in  and  by  the  same  court,  that  the  said  A.  B. 
should  have  a  return  of  the  said  last  mentioned  goods 
and  chattels,  as  by  the  records  and  proceedings  there- 
of,   still   remaining  in  the   said  court,   more    fully 
appears.      And  the  said  A.  B.  further  saith,    that 
the  said  C.  D.  so  being  sheriff  of,  &c.  at  the  time 
of  causing    the    said    last    mentioned    goods    and 
chattels  to  be  replevied  and  delivered   to   the  said 
E.  F.  as  aforesaid,  not  regarding  his  duty  as  such 
sheriff,  nor  the  statute  in  such   case  made  and  pro- 
vided, but  contriving,  and  wrongfully  and  unjustly 
intending  to   injure,    prejudice,    and   aggrieve  the 
said  A.  B.  in  that  behalf,  and  to  deprive  him  of  the 
benefit  of  his  said  last  mentioned  distress,  did  not, 
nor    would,     before    the    replevying    and    delivery 
of  the  last  mentioned  goods  and  chattels  so  distrain- 
ed as  last  aforesaid,  to  the  said  E.  F.  take  in  the 
name  of  the  said  C.  D.   so  being  sheriff  as  afore- 
said,   of   the  said  E.  F.  and  two  responsible  per- 
sons as  sureties,  a  bond  in   double  the  value  of  the 
said  last  mentioned  goods  and  chattels,  so  distrained 
vol.  1.  55 
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as  last  aforesaid,   such  value  being  ascertained  by 
the  oath  of  one  or  more  credible  witness  or  Svitnesses, 
not  interested  in  the  said  last  mentioned  goods  and 
chattels,  or  distress ;  and  conditioned  for  the  prose- 
cuting said  writ  of  replevin  of  the  said  E.  F.  with 
effect    and   Avithout  delay,    and  for  duly  returning 
the  said  last  mentioned  goods  and  chattels,  in  case 
;t  return  thereof  should  be  awarded  before  the  de- 
liverance of  the  said  last  mentioned  distress,   was 
so   caused  to   be  made  to    the    said  E.   F.  as  last 
aforesaid,    as  he,    the  said  C.  D.  according  to  the 
form    of   the  statute  ought  to  have  done:    but  the 
said  C.  D.  so  being  sheriff  of,   &c.  aforesaid,  then 
and  there  wholly  neglected  so  to  do,    nor  have  the 
said    last   mentioned    arrears  of   rent,    or  any  part 
thereof  been  paid  or  satisfied  to  the  said  A.  B.  nor 
hath  the  said  E.  F.  hitherto  answered  to  the  said 
A.  B.  for  the  value  of  the  said  last  mentioned  goods 
and  chattels  so  distrained  as  last  aforesaid,  or  any, 
or  either  of  them,  or  any  part  thereof — [conclusion 
as  in  the  first  count.] 

[Proceed  as  in  the  first  count  of  the  preceding   to 

the  obelisk,  after  these  xvords,  «<  neglected  so  to  do," 

and  then  as  follows .-]  And  on  the  contrary  thereof, 

b ■  ,  the  said  C.  D.  wrongfully  and  unjustly,  before 

the  replevying  and  delivery  of  the  said  cattle,  goods 

and  chattels  as  aforesaid,  to  wit,  on,  &c.    at,  &c. 

aforesaid,  did  take,  in  the  name  of  him,  the  said 

G.  D.  as  such  ^iierilT  as  aforesaid,  of  the  said  F.  G. 

and  two  other  persons,  to  wit,    G.  II.  and  I.  K.  ;t 

certain   bond,   conditioned    for  the  prosecuting  the 

said  suit  of  the  said  F.  G.  with  effect  and  without 

delay;  and  for  duly  returning  the  said  cattle,  goods 

and  chattels,    so  distrained  as  aforesaid,  in  case  re- 

bereof  should  be  awarded,  as  abend  taken  in 
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pursuance  of  the  said  statute,  nevertheless  the  said 
A.  B.  in  fact  saith,  that  the  said  G.  II.  audi.  K. 


taken  as  sureties  as  aforesaid,  at  the  time  of  their  v-^'"^-' 
becoming  sureties  in  that  behalf  as  aforesaid,  wen 
not  good,  able,  sufficient,  or  responsible  sureties  foi 
prosecuting  the  said  suit  with  effect  and  without  d< 
lay,  or  for  duly  returning  the  said  catde,  goods,  and 
chattels,  so  distrained  as  aforesaid,  in  case  a  return 
thereof  should  be  adjudged  ;  but  (lie  said  G.  II.  and 
I.  K.  at  the  time  of  their  becoming  sureties  as  afo; 
said,  were,  and  each  of  them  was,  and  ever  since  hath 
been,  and  still  are,  wholly  insufficient  for  that  pur- 
pose ;  nor  have  the  said  cattle,  goods  and  chattels,  or 
any,  or  either  of  them,  or  any  part  thereof,  been  as 
yet  paid  or  satisfied  to  the  said  A.  B.  nor  hath  the 
said  judgment  been  in  any  way  satisfied,  nor  hath  the 
the  said  F.  G.  hitherto  answered  to  the  said  A.  B. 
for  the  value  of  the  said  cattle,  goods  and  chattels  so 
distrained  as  aforesaid,  or  any  or  either  of  them  or 
any  part  thereof,  by  means  of  which  said  premises, 
he,  the  said  A.  B.  hath  been,  and  is  wholly  deprived  <>t 
the  said  cattle,  goods  and  chattels,  and  of  the  benefit 
of  the  said  distress,  and  of  the  means  of  satisfying  the 
said  arrears  of  rent,  and  the  said  costs  and  charges 
by  him  in  that  behalf  expended,  in  and  about  his 
said  suit  in  that  behalf,  and  in  and  about  the  endea- 
vouring to  obtain  a  return  of  the  said  cattle,  goods 
and  chattels,  to  wit,  at,  &c.  aforesaid,  ul  count 
may  be  added  for  not  taking  sureties  generally*] 

For  not  assigning  bail  bond. 

[As  in  the  count  for  an  escape  on  mesne  process,  to  Not 
the  end  of  the  statement  of  arrest,  and  then  proceed0'1 
as  follows  :]  And  the  said  A.    B.  in  fact,    further 
saith,  that  the  said  M.  G.  being  so  arrested  and  in 
custody  of  the  said  C.  T).  so  being  such  sheriff  as 
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or  assigning  aforesaid,  under,  and  by  virtue  of  the  said  writ,  lor 
^-v-*»/  the  cause  aforesaid,  he,  the  said  C.  D.  as  such 
sheriff,  afterwards  and  before  the  return  of  the  said 
last  mentioned  writ,  to  wit,  on,  &c.  last  aforesaid, 
at,  &e.  aforesaid,  took  bail  for  the  appearance  of 
the  said  M.  G.  in  said court  ,  at  the  re- 
turn of  the  said  writ,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  on  that 
occasion,  he,  the  said  C.  D.  so  being  sueh  sheriff 
as  aforesaid,  then  and  there,  to  wit,  on,  &c.  afore- 
said, at,  &c.  aforesaid,  took  off  the  said  M.  G.  and 
two  other  persons  as  his  sureties  or  bail,  according 
to  the  form  of  the  statute  in  such  case  made  and 
provided,  a  certain  writing  obligatory,  commonly 
called  a  bail  bond,  in  the  penal  sum  of  §  con- 

ditioned for  the  appearance  of  the  said  M.  G.  at 
the  time  and  place  aforesaid,  to  answer  to  the  said 
A.  B.  in  the  plea  aforesaid.  And  the  said  A.  B.  in 
fact  further  saith,  &c.  [state  the  non  appearance  of  the 
party  arrested  and  the  consequent  forfeiture  of  the 
hail  bond,  as  in  the  precedent  of  a  declaration  on 
such  bond,  ante;  and  then  proceed  as  follows-.]  And 
although  the  said  A.  B.  by  J.  S.  his  lawful  attor- 
ney, in  that  behalf,  did  afterwards,  and  whilst  the 
the  said  C.  D.  was  such  sheriff  as  aforesaid,  to  wit, 
on,  &c.  at,  &c.  aforesaid,  request  the  said  C.  D. 
to  assign  the  said  writing  obligatory  to  him,  the  said 
A.  B.  the  plaintiff  in  the  said  action,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 
And  although  the  said  A.  B.  \vas  then  and  there  ready 
ar.d  willing,  and  then  and  there  offered  to  pay  to  the 
said  C.  D.  the  costs  payable  to  him,  the  said  C.  D. 
in  that  behalf,  [according  to  the  form  of  the  said 
last  mentioned  statute  ;]  yet  the  said  C.  D.  so  being 
suoli  sheriff  as  aforesaid,  not  regarding  the  duty  of 
Tils  said  office  as  sueh  sheriff,  nor  the  statute  in  such 
ekse  made  and  provided,  but  contriving,  and  wrong- 
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fully,  and  unjustly  intending  to  injure  the  said  A,***a*i«i»o 
B.  in  this  behalf,  and  to  hinder  and  prevent  him  <^~r-+~* 
from  bringing  any  action  or  actions  on  the  said 
writing  obligatory,  and  to  deprive  him  of  the  means 
of  recovering  the  damages  (or  debt)  aforesaid,  did 
not,  nor  would,  at  the  said  time,  when  he  was  so  re- 
quested as  aforesaid,  assign  the  said  writing  obliga- 
tory to  him  the  said  A.  B.  but  on  the  contrary  there- 
of, then  and  there  wholly  refused,  and  hath  from 
thence  hitherto  wholly  neglected  and  refused  so  to 
do ;  and  by  the  means  of  the  premises  last  aforesaid, 
he,  the  said  A.  B.  hath  been,  and  is  hindered  and 
prevented  from  bringing  any  action  or  actions  on 
the  said  writing  obligatory,  and  hath  been  and  is  de- 
prived of  the  means  of  recovering  the  said  damages, 
and  is  likely  to  lose  the  same,  to  wit,  at,  &e.  [If  it 
be  doubtful  whether  a  bail  bond  was  taken,  add  a 
count  for  an  escape,  as  ante.] 

Jlgainst  bail  to  the  sheriff,  on  bail  bond  taken  bxj  a 
deputy. 

In  a  plea  that  to  the  plaintiff  the  defendant  ren- 
der the  sum  of  which  he  owes  to  the  plaintiff 
and  unjustly  detains  from  him,  whereof  the  plain- 
tiff complains,  and  says  that  on  the  day  of 
he,  the  plaintiff,  was  and  ever  since  continued  to  be 
sheriff  of  the  said  county,  and  on  said  day  of 
G.  H.  was,  and  ever  since  hath  continued  to 
be  a  deputy  of  the  plaintiff,  as  sheriff  aforesaid,  in 
and  for  said  county,  duly  authorized  and  empowered 
to  serve  all  manner  of  writs,  within  said  eounty,  and 

that  at  said on  the  day  of  said  G.  H. 

as  deputy  sheriff  aforesaid,  received  of  X,  K.  of , 

a  certain  writ  of  attachment,  in  favour  of  said  I.  &<• 
as  surviving  partner  of  the  partnership  of sign- 
ed by  lawful    authority,  dated  the           day  of 
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os  BAtn  bond,  and  directed  to  the  sheriff  of  said  county  of  — ,  his 
deputy,  &c.  them  requiring  to  attach  the  goods  or 

estate  of  L.  M.  of  said ,  to  the  value  of 

dollars,  and    cause   him  to  appear  before  the  ■■■  .  - 

court,  held  at ,    on   the  day  of  the 

said  G.  H.  as  deputy  sheriff  as  aforesaid,  having 
*aid  writ  of  attachment  at  said  — —  on  the  day 
of  by  virtue  thereof,  duly  and  legally  took 
and  arrested  the  body  of  him,  the  said  L.  M.  and 
then  and  there  had,  and  held  the  body  of  him  the 
said  L.  M.  in  his,  the  said  deputy  sheriff's  custody, 
and  the  said  L.  M.  being  so  arrested,  and  in  custo- 
dy as  aforesaid,  the  defendant,  together  with  the 
said  L.  M.  in  and  by  a  certain  writing  or  bond 
obligatory,  under  the  hand  and  seal  of  him  the  de- 
fendant, and  also  under  the  hand  and  seal  of  the 
said  L.  M.  then  and  there  well  executed,  dated  the 
day  of  acknowledged  himself,  together 
with  the  said  L.  M.  jointly  and  severally  bound  to 
the  plaintiff  as  sheriff  as  aforesaid,  in  the  penal  sum 
of  dollars,  to  be  paid  to  the  plaintiff,  his  heirs, 
executors  or  administrators  ;  to  which  payment  well 
and  truly  to  be  made  and  done,  the  defendant  in  and 
by  said  bond,  jointly  and  severally  bound  himself, 
his  heirs,  executors,  and  administrators,  with  the 
condition  to  said  bond  annexed,  that  whereas  the 
said  L.  M.  was  attached  at  the  suit  of  I.  K.  as 
surviving  partner  to in  the  sum  of  to  ap- 
pear before  the  court  on,  &c.  (as  by  the  said 

original  writ  may  more  fully  appear,)  if  the  said  L, 
M.    did  appear  at  said  time  and  place,  before   said 

« court,  and  answer  the  said  I.  K.  in  his  said  suit ; 

then  said  bond  to  be  void,  otherwise  in  full  force 
and  virtue,  as  by  the  said  bond  ready  in  court  to  be 
shown,  fully  appears.  Now  the  plaintiff  further 
says,  that  the  said  L.  M.  was  upon  the  execution 
of  said    bond   as   aforesaid,    immediately    released 
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from  tfce  custody  Of  said  sheriff's  deputy:  and  said ox  bar bono 
writ  and  process,  was  by  said  deputy  sheriff  duly 
returned  to  the  clerk  of  said  court,  and  was  by  the 
clerk  of  said  court  duly  entered  in  the  docket  of 
said  court,  on  the,  &c.  and  the  parties  to  said  suit 
and  process  being  duly  called  to  appear  in  said  court, 
said  I.  K.  appeared,  aud  made  answer  in  said  suit, 
but  said  L.  M.  when  duly  called,  neglected  to  ap- 
pear, and  made  default  of  appearance  in  said  court, 
and  did  not  answer  to  said  suit :  and  said  court  then 
and  there  rendered  judgment  in  said  suit  in  favour  of 
said  I.  K.  against  said  L.  M.  that  the  said  I.  K. 
mould  recover  of  the  said  L.  M.  the  sum   of 

debt,   aud  the    sum  of  cost,  taxed  at and 

execution  was  issued  by  said  court  for  the  sum  of 
debt,  and  for  said  sum  of  costs,  beside 
cents  for  said  execution  ;  dated  the  day  of 

signed  N.  O.  clerk,  directed,  &c.  returnable 
in days  from  its  date,  as  by  the  files  and  re- 
cords of  said  court,  ready  in  court  to  be  produced, 
fully    appears.      And    the    plaintiff   further     says, 

that  at  said on  or  about  the  day  of 

while  such  execution  and  judgment  were  in  full  force 
and  virtue,  said  I.  K.  delivered  said  execution  to 
said  G.  H.  as  deputy  sheriff  aforesaid,  and  said  G 
H.  then  and  there  received  said  execution  of  said  I. 
K.  to  levy  and  collect  j  and  during  the  time  said  ex- 
ecution was  in  full  force  and  virtue,  and  according; 
to  the   directions  therein  contained,   made  diligent 

search  at   said throughout  his   precincts,    i 

goods,  chattels,  and  estate,  of  said  L.  M.  and  for 
the  body  of  said  L.  M.  whereon  to  levy  said  execu- 
tion, and  could  find  neither  the  body  nor  the  goock 
or  estate  of  the  said  L.  31.  and  on  the  day  of 

the  deputy  sheriff  aforesaid,  endorsed  his  cer- 
tain return  in,  writing  under  his  hand  on  said  execu- 
tion, that  he  had  repaired  to  the  said  L,  M's  usual 
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«n  bail  bond,  place  of  abode,  in  said  — -  and  then  and  there 
made  demand  of  goods  and  chattels  or  estate  of  said 
L.  M.  to  satisfy  said  execution,  and  could  not  find 
any  goods,  chattels  ©r  estate  of  said  L.  M.  nor  said 
L.  M?s  body,  whereon  to  levy  said  execution,  and 
duly  returned  the  said  execution  with  his  endorse- 
ment aforesaid  thereon,  into  the  files  of  the  clerk  of 
said  court,  as  by  the  files  of  said  court  ready  in 
court  to  be  produced,  fully  appears  ;  and  the  plain- 
tiff saith  that  said  judgment  of  said  court,  is  in  full 
force  and  virtue,  and  hath  never  been  reversed  nor  in 
any  way  annulled ;  and  that  the  said  execution  hath 
never  been  paid  nor  satisfied,  which  files  and  records 
the  plaintiff  here  brings  into  court  to  be  shown.  And 
the  plaintiff  saith,  that  said  bond  hath  never  been 
paid  or  satisfied,  nor  any  part  thereof,  neither  by 
the  defendant  nor  by  said  L.  M.  though  often  request^ 
ed  and  demanded,  to  the  plaintiff's  damage  in  his  said 
capacity,  the  sum  of  &c. 

Debt  on  a  prison  bond. 

on  prison  In  a  plea,  that  to  the  plaintiff,   the  defendants, 

under  the  sum  of  which  to  the  plaintiff  the  de- 

fendants owe  and  unjustty  detain  :  whereupon  the 

plaintiff  declares  and  says,  that  at  said on  the 

day  of  the  defendants  by  that  writing  ob- 

ligatory, under  their  hands  and  seals  well  executed 
and  delivered  within  said  city,  since  its  incorpora- 
tion, acknowledge  themselves  jointly  and  severally 
bound  to  the  plaintiff,  in  the  sum  of  to  the  pay- 

ment whereof  they  bound  themselves,  their  heirs, 
executors,  administrators,  and  each  of  them,  by 
i.aid  bond  ;  to  which  said  bond  was  annexed  the  fol- 
lowing condition,  viz.  (write  the  condition  verbatim,) 
as  by  said  bond,  ready  in  court  to  be  produced,  fully 
appears :  and  said  gaol  and  the  whole  limits  thereof, 
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are,  and  have  been,  since  the  execution  of  said  bond, 
and  at  the  time  of  executing  said  bond,  were  within 
the  limits  of  said  city  :  and  the  plaintiff  on  the  said 
day  of  was  and  ever  since  hath  been  sheriff 
of  said  county  :  and  on  the  day  of  after 

the  execution  of  said  bond,  the  said  A.  in  said  city, 
did  escape  and  depart  from  the  limits  of  said  gaol, 
and  went  at  large  in  said  city :  and  the  said  execu- 
tion has  never  been  paid,  and  the  plaintiff  has  be- 
come liable  to  pay  the  same,  and  hath  not  been 
saved  harmless  as  aforesaid  —  to  the  damage  of 
the  plaintiff,  the  sum  of . 

For  not  assigning  bail  bond. 
In  a  plea  of  the  case,  whereupon  the  plaintiff  de-  Neglect  to 

.  .  ,       ,      assign  oni'. 

clares  and  says,  that  on  the  day  ot  in  tnc  bond. 

year  he  prayed  out  a  writ  of  attachment  a* 

gainst  J.    H.    of  said ,  directed  to  the  sheriff 

of  the  county  of ,  his  deputy,  or  either  constable 

of  said ,  commanding  them  to  attach  the  goods 

or  estate  of  the  said  J.  H.  to  the  value  of  and 

for  want  thereof,  to  attach  his  body,  and  him  cause 
to   appear  before  the  — —  court,  to  be  held  at  said 

,  on  the  day  of         A.  D.  to  answer 

to  the  plaintiff  in  an  action  on  a  certain  note  of 
hand,  executed  by  the  said  J.  H.  to  the  plaintiff,  and 
dated  A.  D.  and  given  for  the  sum  of 

dollars  and  payable  on  demand 3  in  which  said  action 
the  plaintiff  demanded  of  said  J.  H.  the  sum  of 
in  damages   and  cost.     Said   writ  was  dated.    &c. 
and  signed  by  D.  F.  justice  of  the  peace:  which 

said  writ,  he  the  plaintiff,  at aforesaid,  on  the 

day  of  A.  D.  delivered  to  the  defend- 

ant to  serve  and  return  ;  and  the  defendant  then  was 

vol.  I.  56 
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jrzoLEcT-ro  constable  of  said ,  and  then  and  there  received 
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bond       said  writ  to  serve  and  return  as  aforesaid.     And  on 
^-^^^^    said  day  of  by  virtue  of  said  writ,  he,  the 

defendant,  took  the  body  of  said  H.  and  took  bail 
for  his  appearance  at  the  said  court,  to  which  said 
.writ  was  returnable  :  and  afterwards  the  defendant 
duly  returned  said  writ  to  said  court,  to  which  it 
was   made  returnable  :  and  which  by  legal  removes, 

came  to  the  adjourned  court,    holden  at  said 

h ,  on  the  day  of  A.  D.  when  and 

where  the  plaintiff  recovered  judgment  against  said 
J.  H.  for  the  sum  of  .  damages,  and  for  the  sum  of 
costs,  (including  execution,)  by  default  of  ap- 
pearance of  the  said  H.  to  said  action :  and  the 
plaintiff  says,  that  the  said  H.  never  did  appear  in 
court  to  answer  to  said  action,  but  did  entirely  neg- 
lect to  do  the  same,  all  which,  by  the  iiles  and  re- 
cords of  said  adjourned  — —  court,  ready  in  court 
to  be  shown,  fully  appears.  Now  the  plaintiff  in  fact 
saith,  that  on  the  day  of  A.  D.  he 

took  out  execution  on  said  judgment,  against  said  H. 
dated  the  day  of  A.  D.  signed  by  T. 

"W.  clerk  of  said  court,  returnable  in  sixty  days,  and 

directed  to county  sheriff,  or  his  deputy,    com- 

manding  him  to  execute   the  same,  according  to  the 

direction  thereof,    and  the  same  at aforesaid, 

on  or  about  the   said  day  of  he,  the  plain- 

tiff, delivered  to  A.  A.  of  said  — — ,  who  then  was 
and    ever  since  has  been  a  deputy  sheriff  for   said 

county,  under   J.  F.  esq.  of  said ,  sheriff 

of  said  county  of  ,    to  execute,  according  to  the 

directions  therein  tyiven :  and  said  A.  A.  then  and 
there  received  the  same  to  execute  as  aforesaid: 
and  said  A.  A.  on   the  day   of  last  past, 

made  the  following  endorsement  thereon,  to  wil  : 
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June  4>th,  A.  I>.  1812. 

A  ,  1161 

By  virtue  of  this  execution,  I  repaired  to  the  usual      bomd. 
place  of  abode  of  the  within  named  dehtor,  and  made   v-r* 
demand  of  money,  goods,  or  chattels   to  satisfy  the 
same,  with  my  fees  ;  and  made  diligent  search,  hut 
none  were  shown4  unto  me,  nor  could  find  cither  body 
or  estate  whereon  to  levy  this  execution. 

Test.  A.  A.  Sheriff's  Deputy.    ■ 

And  afterwards  said  A.  returned  said  execution 
with  said  endorsement  thereon,  to  the  said  clerk'-, 
office  in  said  N.  If.  as  by  said  execution  ready  in 
court  to  be  shown  fully  appears :  Now  the  plaintiff 
further  says,  that  on  the  day  of  last  past, 

at aforesaid,  he  demanded  of  the  defendant  the 

bail  bond  for  the  appearance  of  the  said  H.  at  said 
court  to  which  said  writ  was  made  returnable;  but 
the  defendant  did  then  and  there  utterly  neglect  and 
refuse  to  deliver  him  the  same  :  and  the  plaintiff 
further  says,  that  said  judgment  and  execution  never 
have  in  any  wise  been  paid  nor  satisfied,  but  the 
same  remain  in  full  force,  Avhereby  the  plaintiff  is 
damnified  the  sum  of  &e. 

Upon   a  receipt  given  to  an  officer  levying  a  state 
warrant  or  execution,  mutatis  mutandis. 

Then  and  there  to  answer  unto  P.  W.  in  a  pica  ou  receipt  to 
of  the   case,   whereupon   the  plaintiff  declares   andoffi,e' 
says,  that  on  the  day  of  J.  II.  esquire, 

treasurer  of  the  state  of ,  in  pursuance  of  the 

law  in  such  case  provided  of  said  state,  issued  his 
execution  or  warrant,  against  the  inhabitants  of  the 
town  of  in  said  state,  for  the  amount  of  tin- 

arrears  of  a  tax  of  three  pence  on  the  pound,  upon 
the  polls  and  rateable  estate  of  the  said  inhabitants, 
granted  and  laid  by  the  general  assembly  of  said 
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on  receipt  state,  and  payable  on  A.  D.  being  the 
sum  of  then  remaining  due  and  unpaid  to  said 
treasurer ;  together  with officer's  fees  on  a  for- 
mer execution  against  the  collector  of  said  tax,  on 
said  inhabitants,  and  as  officer's  fees  on  an  execu- 
tion against  the  select  men  of  said and  for 

said  last  mentioned  execution,  and  for  said  execu- 
tion against  said  inhabitants,  which  execution  against 
the  said  inhabitants  was  dated  said  day  of  A. 
D.  was  signed  by  said  J.  H.  as  treasurer,  return- 

able in  sixty  days  from  said  date,  and  was  directed 

to  the  sheriff  of  said  county  of ,  or  his  deputy; 

them  requiring  to  levy  and  collect  said  sums,  amount- 
ing in  the  whole  to of  the  goods,  chattels,  and 

estates  of  the  inhabitants  of  said  ■  And  on  the 
day  of  A.  D.  said  execution  being  in 
full  force  and  virtue,  and  altogether  unsatisfied,  was 
delivered  to  the  plaintiff  as  deputy  sheriff  of  said 
county  to  levy  and  collect,  and  return  A.  D. 
and  the  plaintiff,  as  deputy  sheriff  aforesaid,  on  the 
day  of  at  aforesaid,  levied  said  execution 
on  ten  horses  and  twenty  oxen,  the  property  of  said 
inhabitants,  and  of  the  value  of  and 
having  levied  said  execution  ,  as  aforesaid, 
the  plaintiff  then  and  there  by  virtue  thereof,  took 
said  horses  and  oxen  into  his  custody  :  and  af- 
terwards  at    said  ,   on   the    said           day  of 

at  the  special  instance  and  request  of  the 
defendants,  he,  the  plaintiff,  delivered  said  horses 
and  oxen  to  the  defendants,  who  then  and  there 
received  the  same  of  the  plaintiff  to  keep  safe- 
ly, and  redeliver  to  the  plaintiff  at  the   sign  post  in 

the    society  of ,  in  said  ,    at  the  end   of 

twenty  days  fram  the  time  of  said  levy  as  afore- 
said, and  in  consideration  thereof,  at  said  , 
on  said  day  of  the  defendants  did  assume 
;:pon  themselves?     and    to  the  plaintiff  faithfully 
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promise,   to    deliver  to  him  said  horses  and  oxen  0M  "ceipi 

*  TOOEFICBf. 

at  said  sign  post «— — ,   at   the  expiration  of  twen-    v-^v-w 
ty  days  from  said  day  of  A;  D. 

to  wit,  on  the  day  of  or  to  pay  to 

the  plaintiff  all  damages  that  might  accrue  to 
him  in  consequence  of  said  horses  and  oxen  not 
being  delivered  at  said  time  and  place,  as  by  a 
certain  written  receipt,  under  the  hands  of  the  de- 
fendants, dated  the  day  of  A.  D.  rea- 
dy in  court  to  be  shown  fully  appears.  '  And  the 
plaintiff  further  says,  that  on  the  day  of 
A.  D.  he  was,  and  hath  ever  since  been  deputy 
sheriff,  in  and  for  said  county  $  and  was  fully  autho- 
rized to  levy  said  execution  as  aforesaid,  but  the  de- 
fendants, their  said  promise  not  regarding,  never 
delivered  said  horses  nor  oxen  to  the  plaintiff  at 
said  sign  post,  though  the  plaintiff,  at  said  sign 
post,  at  the  expiration  of  twenty  days  from  said 
day  of  was  ready  to  receive,  and  did 
then  and  there  demand  said  horses  and  oxen  of  the 
defendants,  and  they  did  then  and  there  refuse  to 
deliver,  and  have  ever  since  neglected  to  deliver 
said  horses  and  oxen  to  the  plaintiff,  though  he  hath 
ever  been  ready  to  receive  the  same.  And  said  exe- 
cution so  levied  on  said  horses  and  oxen  hath  never 
been  paid  nor  satisfied,-  and  the  plaintiff  hath  be- 
come liable  therefor,  and  hath  been  compelled  to 
pay  the  same  :  all  which  is  to  the  plaintiff's  damage, 
the  sum  of  and  therefor,  and  for  costs,  the 
plaintiff  brings  this  suit,  &c. 

Against  sheriff  for  default  of  his  deputy,  in  not  levy- 
ing nor  returning  an  execution. 

Declares  and  says,  that  he  recovered  judgment  fr^gffjffi 
^ainst  A.  B.  of before  — -  for  the  sum  of         puty. 

o 

damages  and  costs  of  suit,  and  had  execution  grant- 


438  SHERIFF,  CORONER  &  CONSTABLE. 

7,  sheriff  for  ed  thereon,  in  due  form  of  law ;  for  the  aforesaid 
sums,  and  cents  for  said  execution,  dated  the 
day  of  and  signed  by  — «—  clerk,  and  re- 
turnable in  sixty  days  after  the  date  of  said  execu- 
tion, directed  to  the   sheriff  of  ,  &c.   and  the 

plaintiff  at  - ,  caused  said  execution  to  be  put  into 
the  hands  of  ,  who  then  and  for  more  than  six- 
ty days  after,  was  one  of  the  defendant's  deputies, 
duly  qualified  to  act  as  a  deputy  sheriff,  (and  the 
defendant  then  was  and  ever  since  hath  been  sheriff 
of  the  county  of  — -,j  and  the  said  deputy  received 
the  said  execution  to  serve,  levy  and  return  accord- 
ing to  the  direction  therein  given,  as  by  said  deputy's 
receipt,  &c.  Now  the  plaintiff  in  fact  says,  that 
neither  the  plaintiff  nor  his  deputy,  nor  either  of 
them,  have  ever  levied  said  execution,  nor  made  any 
return  thereof,  but  said  judgment  and  execution  re- 
main altogether  unpaid,  unsatisfied,  and  unreversed, 
to  the  damage  of  the  plaintiff,  the  sum  of         &c. 

Ji gainst  a  constable,  for  not  levying  nor  returning 
two  executions. 

v.  Constable       Then  and  there  to  answer  unto  A.  N.  of  , 

for  not  Jery- 

ingexecution.  within  said  county  of——,  in  an  action  or  plea 
brought  upon  a  certain  statute  law  of  the  state,  en- 
titled, "  An  act  for  appointing  sheriffs,  and  for  em- 
powering and  regulating  them  in  the  execution  of 
their  office.*"     Whereupon   the   plaintiff  complains 

and  says,  that  at aforesaid,  on  or  about  the 

day  of  the  defendant  then  being  one  of  the  con- 
stables of  said  town  of ,  received  of  the  plaintiff 

to  serve,  (levy)  and  return,  two  certain  executions  in 
due  form  of  law,  directed  to  either  constable  of  said 
. ,  both  being  in  favour  of  the  plaintiff,  each   on 

*  This  statute  is  alike  applicable  to    constables  as  to  sherifl* 
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a  judgment  of court,  held  on  the  day  of "    ***•  *<>"• 

O         O  .  *  ,  "  NOT  LEVYING 

A.  D.  signed  by  J.   W.  clerk  of  said E* 

court,  and  made  returnable  according  to  law  ;  the    ^^r^> 

one  being  against  D.  P.  of  said ,  for,  &c. 

and  costs  :  the  other  of  said  executions  being 
against  S.  S.  of  said  for,  &c.  which  exe- 

cutions the  defendant,  &c.  as  constable  aforesaid, 
received  of  the  plaintiff  to  levy  and  return  accord- 
ing to  law.  Yet  nevertheless  the  plaintiff  saith,  that 
the  defendant  never  levied  nor  returned  said  execu- 
tions, nor  either  of  them,  but  has  wholly  neglected  to 
do  it,  against  the  form  and  effect  of  the  statute  law 
of  this  state,  in  such  case  made  and  provided,  and 
to  the  plaintiff 's  damage  the  sum  of  &c. 

Against  sheriff  for  an  escape  hy  his  deputy,   before 
commitment,  of  one  taken  on  execution, 

For  that  whereas   the  plaintiff,   by  the   consider-  v.  Sheriff  for 

ationof  our  justices  of,  &c.  holden  at ,  on  commltrneSt* 

within,  and  for  our  county  of ,  recovered  judg- 
ment against  one  C.  of ,  for  the  sum  of  g 

damages,  and  jg  costs  by  the  same  suit,  as  by 

the  record  thereof  in  the  same  court  remaining, 
appears :  and  afterwards,  on  the  plaintiff,  sued 

out  a  writ  of  execution  thereupon  in  due  form  of  law 

directed  to  the  sheriff  of  our  said  county  of or 

his  deputy,  commanding  them  among  other  things, 
that  of  the  goods,  chattels  or  lands  of  the  said  C. 
within  their  precincts,  to  cause  to  be  paid  and  &tis- 
fied  unto  the  plaintiff,  (at  the  value  thereof  in 
money,)  the  aforesaid  sums,  with  more  for  our  said 
writ  of  execution,  and  for  want  of  goods,  chattels, 
or  lands  of  said  C.  to  be  by  him  shewn  unto  them, 
the  said  sheriff  or  deputy,  or  found  within  their 
precincts,  to  the  acceptance  of  the  plaintiff,  to  satisfy 
the  sums  aforesaid,  to  take  the  body  of  the  said  C. 
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™*  and  him  commit  to  our  gaol,  in ,  in  our  said 

county  of ,  and  to  detain  him  in  our  said  gaol 

until  he  should  pay  the  full  sums  ahove  mentioned, 
with  the  said  sheriff's  or  deputy's  fees,  or  that  he 
should  be  discharged  by  the  plaintiff,  the  creditor, 
or  otherwise  by  order  of  law.  *    And  afterwards,  on 

at ,  the  plaintiff  delivered  the  said  writ  of 

execution  to  one  D.  then  and  ever  since  one  of  the 

deputies  of  said  A-  in  our  county  of ,  to  be  duly 

executed  by  him  the  said  D.  And  thereafterwards, 
on  by  virtue  of  our  said  writ  of  execution,  and 

for  want  of  goods,  chattels  or  land  of  the  said  C. 
hy  him  shewn,  or  to  be  found  as  aforesaid,  the  said 
D.  took  tbe  body  of  the  said  C.  and  him  had  and 
detained  in  his  custody  for  the  space  of  one  hour : 
and  then  the  said  D.  in  no  wise  regarding  the  duty 
of  his  said  office,  freely  and  voluntarily  suffered  him, 
the  said  C.  to  escape  out  of  his  custody,  and  to  go 
at  large  whither  he  the  said  C.  would,  without  the 
license,  and  against  the  will  of  the  plaintiff,  the 
damages,  costs,  and  charges  aforesaid,  being  then 
unpaid  and  unsatisfied  to  the  plaintiff;  whereby  an 
action  hath  accrued  to  the  plaintiff,  to  demand  and 
have  the  aforesaid  sums,  amounting  in  the  whole  to 
of  the  said  A.  (defendant.)    Yet  the  said  A.  &c. 

Jlgainst  sheriff,  for  an  escape  after  commitment 
on  execution, 

.,  (Jls  oefore  to  *.)     And  thereafterwards    on 

Vor  escape  on       \  J  ' 

execution  by  virtue  of  said  execution,  and  for  want  of  goods, 
chattels  or  lands  of  the  said  C.  by  him  shewn  or 
to  be  found  as  aforesaid,  the  said  D.  took  the  body 
of  the  said  C.  and  committed  him  to  our  said  gaol, 

in -aforesaid,  to  the  custody  of  the  said  A.  (dft.) 

then  and  ever  since  keeper  of  said  gaol ;  to  be  by 
him  there  detained,  till  the  said  C.  should  pay  the 
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full  sums  above  mentioned,  or  be  otherwise  (lis-  for  eumm 
charged  as  aforesaid.  Yet  the  said  A.  the  duty  of  J^^ 
his  office,  as  keeper  of  the  said  gaol,  as  afore  said, 
not  regarding,  did  not  detain  the  said  C.  in  our  said 
goal,  but  by  his  negligence,  suffered  the  said  C.  to 
escape  from  our  said  goal,  and  go  at  large  where  he 
would,  without  the  consent  and  against  the  will  of 
the  plaintiff  $  he  being  then  and  still  unsatisfied  of 
his  damage  and  costs  aforesaid :  whereby  an  action 
hath  arisen  to  the  plaintiff,  to  demand  and  have  the 
aforesaid  sums,   amounting  in  the  whole  to  of 

the  said  A.  yet  though  often  requested,  he  hath  not 
paid  the  same,  but  refuses  and  neglects  so  to  do. 

Again  st  sheriff,  for  escape  on  execution. 

For  that  the  plaintiff  by  the  consideration  of  our  For  escape  ou 
justices  of  our  (s.  j.  court,  or  court  of  c.  p.  as  the  eXeculion- 

case  may  be,)    held  at ,  on ,  in  and   for  the 

county  of ,   recovered  judgment  against  one  F. 

G.  of ,    for    the    sum    of  dollars  debt  or 

damage,  and        costs  of  suit,  as  by  the  record  there- 
of remaining  in  the  same  court  appears  ;  and  on 
sued  out  our  writ  of  execution  thereon,  in  due  form 
of  law,  directed  to  the  sheriff  of  our  said  county  of 

,    or   his  deputy,   and  returnable  into  the  same 

court,     for  J     into   the    clerk's    office    of  our   said 

court,)    on  and     on  at  delivered  the 

same  writ  to  one  G.  H.  then  and  ever  since,  a 
deputy  sheriff  under  the  said  D.  (dft.)  who  was 
then  and  ever  since  hath  been  sheriff  as  aforesaici, 
and  keeper  of  our  gaol  in  the  county  aforesaid  in. 
due  form  of  law  to  be  executed  :  by  force  whereof 
the  said  G.  afterwards,  and  before  the  return  there- 
of, to  wit,  on  at ,    for  want  of  goods,  &c. 

of  the  said  F.  G.  &c.  took  his  body  and  committed  him 

vol.  i.  57 
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?0»  tecAPB  to  our  gaol,  in and  to  the  custody  of  the  sai«$ 

^L^o  D.  then  and  yet  keeper,  &c.  as  aforesaid :  and  by 
force  thereof,  the  said  F.  G.  was  in  the  custody  of 
the  said  D.  sheriff,  as  keeper  as  aforesaid,  until 
when  the  said  D.  suffered  the  said  F.  G.  to 
escape  out  of  his  custody,  and  go  at  large  where  he 
would,  without  the  consent  of  the  said  plaintiff, 
who  then  was,  and  still  is  unsatisfied  for  his  debt 
and  costs  aforesaid,  and  every  part  thereof ;  where- 
by an  action  hath  arisen  to  the  said  plaintiff,  to  de- 
mand and  have  of  the  said  D.  the  aforesaid  debt 
and  costs,  amounting  in  the  whole  to  dollars  r 

yet,  &c. 

For  neglect  of  depirty,  in  not  serving  an  execution. 

Neglect  of         For  that  whereas  the  plaintiff,  by  the  considera- 
SSg'ex*   tion  of  the  justices,  &c.  recovered  judgment  against 

one  D.  of ,  for  S  debt  and  3       cost,  ashy 

record  thereof  in  the  same  court  remaining  appears ; 
and  on          took  out  of  the  clerk's  office  of  the  same 
court,  our  writ   of  execution  on  that  judgment,  di- 
rected to  the  sheriff,  &e.  commanding,  &c.  (in  com- 
mon form,)  and  on  at ,  the   plaintiff  deli- 
vered the  same  writ  of  execution  to  one  C.  then  be- 
ing a  deputy  sheriff  of  the  said  D.  (dft.)  who  then 
was,    and  ever  since  has   continued    sheriff  of  our 
county  aforesaid,  in  due   form  of  law  to  be  execut- 
ed.    Yet  neither  the  said  D.  nor  said  C.  nor  any  of 
the  deputies  of  the  said  D.  ever  executed  the  writ 
aforesaid,  or  caused  the  aforesaid  sum  or  sums,  or 
any  part  of  them  to  he  paid  to  the  plaintiff,  who  stiH 
remains  unsatisfied  for  the  same  ;  or  made  any  re- 
turn of  our  writ  aforesaid  with  their  doings  thereon 
according  to  the  command  thereof,  but  neglected  so 
to  do,  to  the  damage.    &c. 
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,  .  DEP.   PAr.SE 

For  false  return  on  execution,  by  Ins  deputy.  unvt* 

For  that  whereas  the  plaintiff,  by  the  considera- 
tion of  our  justices,  &c.  recovered  judgment  against 

one  J.  S.  of for  the  sum  of         dollars  damages,. 

and  dollars  costs  of  suit,  as  by  the  record,    &c 

and  on  sued  out  a  writ  of  execution  thereon,  in 

due  form  of  law,  directed  to  the  sheriff,  &c.  and  re* 
turnable,    &c.    and    on  the   said  plaintiff    de- 

livered our  said  writ  of  execution  to  one  E.  F. 
who  then  was,  and  until  after  the  day  when  our  said 
writ  was  returnable,  continued  to  be  one  of  the  said 

D's  (dft.)  deputy  sheriff's  of  our  said  county  |of 

to  be  by  the  said  E.  F.  duly  executed  and  returned, 
according  to  our  command  therein  given.  Yet  neitber 
did  the  said  E.  F.  nor  the  said  D.  nor  any  of  the 
deputies  of  the  said  D.  execute  our  said  writ,  nor 
make  any  lawful  return  thereof  to  our  said  court, 
where  the  same  was  returnable  according  to  our 
command  therein  given,  but  the  same  E.  F.  kept 

the  same  writ  until and  then  returned,  it  into 

the  clerk's  office  of  our  said  court  with  this  false 
return  endorsed  thereon  :  "  E.  ss.  [date]  I  return 
this  execution  in  no  part  satisfied  by  virtue  of  the 
creditor's  order.  E.  F.  Deputy  Sheriff."  Now 
the  plaintiff  in  fact  saith,  that  he  never  gave  any 
such  order,  and  that  he  has  not  been  satisfied  for  his 
debt  aforesaid,  but  the  same  still  remains  due  and 
unpaid :  and  by  means  of  the  said  E.  F's  doings 
aforesaid,  the  said  plaintiff  has  lost  his  debt  and 
costs  aforesaid,   to  the  damage,  &e. 

For  neglect  of  deputy,  in  not  arresting  on  execution 
a  debtor  in  his  presence. 

For  that  whereas  the  plaintiff  by  the  consideration  QeP-  not  ar- 

*  *  .  resting  debtor 

of  our  Justices,  &c.  recovered  -judgment  against  one^,,  execution. 
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dep.  hot  ar-  C.  of  ,  for   the   sum   of  $5  damages,  and 

vnSS e**x  IS  costs,  of  the  same  suit,  as  by  record  thereof, 

'*^~>r>^'  in  the  same  court  remaining  appears ;  and  after- 
wards, to  wit,  on  the  plaintiff  sued  out  our 
writ  of  execution,  thereupon   in   due    form  of  law 

directed  to  the  sheriff  of  our  said  county  of  ,  or 

his  deputy,  commanding  them  among  other  things, 
that  of  the  goods,  chattels,  or  lands  of  the  said  C. 
within  their  precinct,  to  cause  to  be  paid  and  satis- 
fied unto  the  plaintiff  at  the  value  thereof  in  money, 
the  aforesaid  sums,  with  for  our  said  writ  of 

execution,  and  for  want  of  goods,  chattels  or  lands  of 
the  said  C.  to  be  by  him  shown  to  the  said  sheriff  or 
his  deputy,  or  found  within  their  precinct,  to  the  ac- 
ceptance of  the  plaintiff  to  satisy  the  sums  aforesaid 
to  take  the  body  of   the  said  C.  and  him  commit 

unto  our  gaol  in ,   until  lie  should  pay  the  full 

sums  above  mentioned,  with  the  said  sheriff's  or  his 
deputy's  fees,  and  that  he  should  be  discharged  by 
the  plaintiff,  the  creditor,  or  otherwise  by  order  of 
Jaw ;  and  to  make  return  of  our  said  writ  of  exe- 
cution, with  their  doings  thereon,  into  the  clerk's 
office  of  our  said  court  of  — — ,  on .  And  after- 
wards, to  wit,  on  the  same  day  at ,  the  plain- 
tiff delivered  our  said  writ  of  execution,  to  one  D. 

of ,    then  and   ever  since,  one  of  said  sheriff's 

deputies  for  our  said  county  of ,  to  be  duly  exe- 
cuted ;  and  requested  the  said  D.  to  serve,  execute, 
and  return  the  same  according  to  the  precept  there- 
of: and  the  said  B.  then  and  there  received  the  same 
of  the  plaintiff,  to  be  served,  executed,  and  return- 
ed according  to  the  precept  thereof.  And  afterwards, 
before   the  return  of  said  writ,  to  wit,    on  at 

the  said  C.  was  in  the  presence  of  the  said  D: 

yet  the  said  D.  in  no  wise  regarding  the  duty  of 
his  said  office,  but  contriving,  and  fraudulently  in- 
tending to  deprive  the  plaintiff  of  his  proper  remedy 
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to  obtain  satisfaction  and  payment  of  the  aforesaid  "p   ik>t  *» 
sums,  amounting  to       ,    dollars,  did  then  and  there,  BEgTO(IK, 
wilfully  refuse  and  neglect  to  take  the  body  of  the    S^"V"*-v 
said  C.  according  to  the  command  of  our  said  v, Tit 
of  execution,  though  the   said  D.  might  then  and 
there  easily  have  taken  and  arrested  the  said  C :  nor 
hath  the  said  D.  at  any  time  since  taken  or  arrested 
the  said  C  upon  our  writ  of  execution,  or  in  any 
wise  satisfied  the  plaintiff  for  the  sums  aforesaid  : 
and  the  said  C.  hath  ever  since  the  day  of  return  of 
the  said  writ  absconded  and  escaped  into  places  alto- 
gether unknown,  so  that  the  plaintiff  hath  by  means 
of  the  said  D's  wilful  neglect  of  his  duty  aforesaid, 
totally  lost  all  benefit  of  the  payment  and  execu*  ' 
tion  aforesaid,  &e. 

Same,  for  not  paying  money  recieved  on  execution, 
and  not  returning  an  alias  execution. 

For  i hat  whereas  the  plaintiff,  by  the  considera- Not  paying- 
tion  of  our  justices,  &c.  recovered  judgment  against  ng°"Jd  &<•. 

one  C  of ,  for  the  sum  of  dollars  damages, 

and  dollars  costs,  of  the  same  suit,  as  by  the  re- 

cord there  of  in  the  same  court  remaining  appears  : 
and  afterwards,  to  wit,  on  the  plaintiff  sued  out 

our  writ  of  execution  thereupon,  in  due  foxau  of  law 
directed  to  the  sheriff  of  our  said  county  of  or 

his  deputy,  commanding  them  among  other  things, 
that  of  the  goods,  chattels  or  lands  of  the  said  C. 
within  their  precincts,  to  cause  to  be  paid  and  satisfi- 
ed unto  the  plaintiff,  at  the  value  thereof  in  money, 
the  aforesaid  sums  with  for  our  said  writ  of  ex- 

ecution :  and  for  want  of  goods,  chattels  or  lands  of 
the  said  C.  to  be  by  him  shewn  unto  the  said  sheriff 
or  his  deputy,  or  found  within  their  precinct,  to  the 
acceptance  of  the  plaintiff,  to  satisfy  the  sums  afore- 
said, to  take  the  body  of  the  s-aid  C-  mid  him  com- 
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hot  pating  mn  unto  our  gaol  in ,    until  lie  should  pay  the 

ceived.     full  sums  above  mentioned,  with  the  said  sheriff's 

^*^^^'  or  his  deputy's  fees,  and  that  he  should  he  discharged 
by  the  plaintiff,  (the  creditor,)  or  otherwise  by  order 
of  law ;  and  to  make  return  of  our  said  writ  of  exe- 
cution with  their  doings  thereon,  unto  the  clerk's 
office,  of  our  said  court  of ,  on And  af- 
terwards,   to  wit,    on  the  same    day,  at ,  the 

plaintiff  delivered  our  said  writ  of  execution,  to  one 

D.    of ,  then  and  ever  since  one  of  said  sheriff's 

deputies  for  our  said  county  of ,  to  be  duly  exe- 
cuted :  and  requested  the  said  D.  to  serve,  execute, 
and  return  the  same,  according  to  the  precept  there- 
of: and  the  said  D.  then  and  there  received  the 
same  of  the  said  plaintiff,  to  be  served,  executed, 
and  returned,  according  to  the  precept  thereof. 
And  afterwards,  before  the  return  of  the  said  writ, 

to  wit,  on  at ,  the  said  D.  received  of  the 

'  said  C.  dollars  in  part  satisfaction  of  said  execu- 
tion j  and  afterwards,  to  wit,  on  returned  the 
same  execution  into  our  said  court,  to  which  the 
same  was  returnable  as  aforesaid,  satisfied  in  part, 
to  wit,f  or  the  sum  of  dollars.  And  afterwards, 
to  wit,  on  at ,  the  plaintiff  took  out  and  de- 
livered to  the  said  D.  an  alias  execution,  upon  said 
judgment,  for  the  remainder  then  due  thereon,  in 
the  same  form  with  the  first,  and  directed  to  the 
same  officers,  and  containing  the  like  commands 
with  the  first,  as  to  levying  the  same,  and  returnable 

into  said  court  on at ,  by  virtue  of  which, 

the  said  D.    afterwards,  to  wit,    on  at  , 

received  of  the  said  C.  the  further  sum  of  in 

part  of  said  alias  execution,  and  well  might  and 
ought  to  have  served  the  said  execution,  on  the  said 
C.  for  the  remainder  according  to  the  precept  of 
said  writ :  yet  the  said  D.  then  and  there  neglected 
go  to  do,  nor  did  he  return  the  last  mentioned  exe- 
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cution  according  to  the  precept  thereof,  nor  has  lie  N0T  ***«*■ 

°  *  MONEY     «L- 

ever  paid  said  sums  by  him  received  on  said  cxecu-     ctivtu. 
tions  to  said  plaintiff,  though  requested  at  •  — ,  on    V-*~Y~^ 

as  by  law  and  the  duty  of  his  office,  he  might, 
and  ought  to  have  done,  but  hath  neglected  and  re- 
fused, and  still  neglects  and  refuses  to  pay  thern. 
And  so  the  said  plaintiff  hath  wholly  lost  the  benefit 
of  said  judgment  and  executions,  for  recovering  the 
sums  aforesaid  :  to  the  damage,  &c. 

Same,  for  not  executing  mesne  process.,  and  for  false 
return. 

For  that  whereas  at ,  on  one  R.  W.  by^'otexccu- 

"  ting  mesnm 

his  note  under  his  hand  for  value  received,  promised  process, 
the  plaintiff  to  pay  him  or  his  order        dollars  on  de- 
mand, with  lawful  interest,  till  paid  :  and  afterwards, 
on  the  contents  of  the  said  note  being  unpaid, 

though  the  said  R.  W.  was  before  duly  requested,  tlu? 
plaintiff,  for  the  recovery  of  his  due  damages  for  the 
breach  of  that  promise,  purchased  out  of  the  office 
of  the  clerk  of  (our  court  of  c.  p.)  for  said  county, 
our  writ  of  attachment  in  due  form,  as  by  law  is  re- 
quired, directed  to  the  sheriff,  &c.  commanding  them, 
among  other  things  to  attach  the  goods  and  estate 
of  the  said  R.  to  the  value,  &c.  (in  common  form) 
to  answer  to  the  said  S.  upon  his  declaration  there- 
in at  large  set  forth;  and  to  have  the  same  writ 
•with  their  doings  thereon,  at  the  same  court  as  by  the 
record  of  the  same  suit,  in  the  same  court  regaining 
more    fully    appears.     And  afterwards,  to  wit,    on 

at i  the  said  S.  delivered  the  same  writ  to 

one  J.  K.  then  and  ever  since  a  deputy  sheriff  for 
the  same  county,  duly  authorized  and  qualified  un- 
der the  said  D.  (dft.)  who  then  was,  and  ever  since 
hath  been  sheriff  of  our  said  county,  and  then  was, 
and  still  is  by  law  answerable  for  the  neglect  of  the 
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notexecu-  said  j.  j£.  his  deputy  aforesaid,  to  be   by  him  th^ 

TINC  MESNE  .  * 

pkocess.     said  J.  K.  duly  executed,  served  and  returned,  ac- 
v-'""v***'    cording  to  the  directions  therein  given:  and  after- 

wards,  to  wit,  on  the  same  day,  at ,  the  said  J. 

JL.  being  possessed  of  the  same  writ,  was  present 
and  in  company  with  the  said  R.  and  could  have  at- 
tached his  body  if  he  would ;  yet  the  said  J.  K.  re- 
gardless and  negligent  of  his  duty  in  this  particular, 
did  then  and  there  utterly  refuse  and  neglect  to  at- 
tach the  body  of  the  said  R.  as  he  might  have  done ; 
neither  did  the  said  J.  K.  at  any  time,  by  force  of 
the  same  writ,  attach  the  goods  of  the  same  R.  to 
the  value  of  dollars,  as  he   was  therein  com- 

manded, hut  the  re  afterwards,  on  the  same  day,  at- 
tached a  chair  of  no  value,  as  the  estate  of  the  said 
R.  and  at  the  same  court  (of  c.  p.)  returned  the 
same  writ,  and  thereon,  among  other  things,  false- 
ly returned  that  he  could  not  take  the  body  of  the 
defendant,  (meaning  the  said  R.)  and  that  he  had 
attached  a  chair  as  the  only  estate  of  the  said  R. 
which  he  could  find  within  his  precincts,  by  reason 
of  which  neglect  and  misdoing  of  the  said  J.  K.  the 
the  said  C.  hath  altogether  lost  the  aforesaid  sum  of 
dollars,  together  with  the  lawful  interest  there- 
on, and  such  other  due  damages  as  he  might  have 
recovered  for  the  payment,  and  his  lawful  costs  of 
that  suit,  &e. 

Against  sheriff,  for  not  returning  a  writ  of  mesne 
process. 

For  that  the  plaintiff,  on  purchased  our  writ 
of  attachment  out  of  the  office  of  the  clerk  of  our 
(court  of  c.  p.)  for  our  county  of  *■-■  ,  in  form 
by  law  prescribed  for  the  recovery  of  with  in- 
terest due  to  the  plaintiff  from  one  J.  B.  then  an  in- 
habitant of ,  by   his  the  said  B's  note  of  band, 
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dated  as  also,    for  the    recovery  of  a  further  not  return- 

sum  of  due  to  the  plaintiff  from  the  said  B.    ano, 

according  to  the  said  B's  negotiable  note,  endorsed  ^"v^*-' 
to  the  plaintiff;  and  the  plaintiff  declared  according- 
ly, in  his  said  writ  of  attachment,  against  the  said 
B.  in  a  plea  of  the  case,  setting  forth  the  sums  due 
from  the  said  B.  on  the  notes  aforesaid,  and  the 
plaintiff's  damage  by  the  said  B's  neglecting  to  pay 
the  said  sums  to  the  plaintiff.     And  the  said  writ 

was  directed  to  the  sheriff  of  our  said  county  of , 

or  his  deputy,  cemmanding  them,  &c.  (in  common 
form)  and  afterwards,  viz.  on  at ,  the  plain- 
tiff delivered  the  said  writ  to  the  said  D.  (dft.)  then 

and  to  this  day,  sheriff  of  our  said  county  of , 

to  be  executed  and  returned  into  the  then  next  court 

of  c.  p.  which  was  held  at ,  in  and  for  the  said 

county  of    ■       on  and  the  said  D.    then  and 

there  promised  to  serve  and  return  the  same  writ 
accordingly.  Yet  the  said  D.  neglecting  in  the  pre- 
mises, never  made  any  return  of  the  said  writ,  nor 
of  his  doings  thereon,  to  the  said  court,  when  and 
where  it  was  returnable  as  aforesaid,  nor  did  any  of 
his  deputies  make  any  return  thereof,  but  secreted 
the  same,  whereby  the  plaintiff  hath  lost  the  benefit 
thereof,  and  of  the  said  notes  which  remain  yet 
unpaid. 

Against  sheriff,  for  an  escape  from  gaol  lef ore  exe- 
cution levied. 

For  that    whereas  one   A.    was   indebted  to  thcEsiape  fro~ 
plaintiff  in  the  sum  of  for  goods,  &c.  and  the-  g^g" 

plaintiff,  in  order  more  speedily  to  recover  his  just 
debt  aforesaid,  on  at  purchased  a  writ  of 

attachment  in  due  form  of  law  out  of  the  clerk-s  of- 
fice of    our  court  of  c.  p.  for  returnable   a 

vol.  i.  58 
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Qur  court  of  e.  p,  then  next  to  be  holden  and 

to  the  sheriff  of  said  county  directed  :  and  then  and 
there  delivered  the  same  to  the  said  D.  (dft.)  who 
then  was,  and  still  is  sheriff  of  said  county,  for  him 
to  ierve  and  return  the  same  ;  by  virtue  of  which, 
the  said  D.  was  commanded  to  attach,  &c.  (as   in 

the    writ.)     And    afterwards,    on  at  ■ ,    in 

pursuance  of  the  same  writ,  the  said  D.  sheriff  as 
aforesaid,  for  want  of  goods  or  estate  of  the  said  A. 
took  the  body  of  the  said  A.  and  committed  him  to 

our  gaol,  in  ,  of  which  gaol  the   said  I).  then 

was,  and  ever  since  hath  been  keeper,  and  made 
true  return  of  his  said  doings  according  to  his  said 
prece'pt  unto  our  court  of  c.  p.  holden,  &c.  at  which 
same  court  to  which  the  same  was  returnable  as  a- 
foresaid,  the  plaintiff  entered  his  action  as  aforesaid : 
and  thereupon,  by  the  consideration  of  our  justices 
of  the  same  court,  recovered  against  the  said  A.  the 
sum  of  dollars    damages,  with  costs  of  suit 

taxed,  at :  and  afterwards,  on  took  out  of 

the  same  office,  at our  writ  of  execution  on  the 

same  judgment,  in  form  by  law  prescribed,  and  di- 
rected  to  the  sheriff,  &c.  and    then  at ,  being 

within  thirty  days  *  after  the  judgment  aforesaid 
was  recovered,  delivered  the  same  to  the  said  D, 
heriff  as  aforesaid,  to  be  by  him  levied  and  return- 
ed :  by  which  said  precept,  the  said  D.  was  com- 
manded, (as  in  execution)   yet  the  said  »1).  at , 

suffered  the  said  A.  to  escape  out  of  the  gaol  afore- 
said, and  go  at  large,  and  returned  the  said  execution 
entirely  unsatisfied,  without  doing  any  thing  in  pur- 
suacce  thereof :  by  means  whtfeof,  neither  the  said 


//;  MostachmeUs  and  New- Hampshir? ,  or  within  live  days  after  final 
judgment,  if  in  t'ounrcticul  ;  or  within  fifteen  d»ys  after  the  rendering  fi- 
.ia!  judgment,  if  in  Veffkant  ;  or  within  Uiiee  months  after  judgment  ob- 
tained; cr  the  dfffn  but  was  SOTr«ndercd  in  discharge  of  his  b»i'. 
if  in  N'—-Yvr!\ 
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A.  nor  his  goods  or  estate  were  ever  since  to  be  come  mcaph  fio« 
at :  and  the  plaintiff  by  the  said  A's  misconduct  and  FX.  DItirt». 
and  laches  as  aforesaid,  has  utterly  lost  his  debt  and    <^^itj 
costs  aforesaid. 

Against  a  deputy  sheriff,  being  a  party  to  a  ivrit  for 
serving  the  same,  though  directed  to  a  coroner. 

For  that,  on  at  -* — ,  one  J.  M.   for  value  DeP\ !er?i»»1 

'  *  t  writ  directed 

received  of  the  plaintiff,  endorsed  over   to  him  a  to  coroner 
promissory  note,  under  the  hand  of  S.  B.  and  the 
said  D.  (defendant,)  bearing  date  by  them  given 

to  the  said  J.  M.  for  the  payment  of  to  the  same 

J.  M.  or  his  order,   in  moifths  from  the  date 

thereof,  with  lawful  interest  thereon,  afterwards, 
if  not  then  paid,  and  by  the  same  endorsement  ap- 
pointed the  contents  of  said  note  then  unpaid,  to  be 
paid  to  the  plaintiff,  who  afterwards,  viz.  on  at 

,  the  said  months,  being  expired,  gave  the 

said  S.  B.  and  the  said  D.  due  notice  thereof,  and 
then  and  there  requested  of  them  to  pay  to  him  the 
amount  contained  in  said  note,  which  they  neglected 
to  do;  wherefore   the  plaintiff  afterwards,    to  wil 
on  took  out  of  the  clerk's  office  of  our  (court  of 

C.  P.)  for  said  county,  a  writ  of  capias  or  attach- 
ment in  form  by  law  prescribed  against  the  said 
S.  B.  and  the  said  D.  who  then  was,  and  ever  since 
hath  been  a  deputy  sheriff' of  our  said  county  of 

returnable  into  our  said  court,  held  at ,  within 

andJbr  our  said  county  of ,  on  directed  to 

any  coroner  of   our   said   county  of ,    or  his 

deputy,  and  no  otherwise  directed,  commanding 
such  coroner  or  his  deputy  to  attach  the  goods  or  estate 
of  the  said  S.  B.  and  the  said  D.  to  the  value  of 
and  for  want  thereof,  to  take  their  bodies,  if 
to  be  found  within  their  precinct,  and  safely  keep 
them  so  as  to  have  them  before  the  justices   of  our 
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bep  servinc  said   court,   then  next  to  be  held  within,  and 

VP.IT   DIRECT-  - 

ed  to  coao-  ior  our  said  county   of  ,  on  — —  to  answer  to 

V^H^-,    the  now  plaintiff  in  a  plea  of  the  case,  for  not  pay 
ing  him  the  said  sum  of  with  the  interest  afore- 

said.    And  the  said  D.    afterwards,  viz.  on 
perceiving  that  our  said  writ  was  taken  out  as  afore- 
said, and  subtilly  contriving  to  defeat  the  plaintiff's 
suit  aforesaid,  and  to  defraud  the   plaintiff  of  the 
aforesaid  dollars,  and  of  the  aforesaid  interest 

for  it,  and  to  expose  him  not  only  to  the  costs  of  his 
suit  aforesaid,  but  also  to  the  payment  of  costs  to 
the  said  S.  B.  and  D.  at  — — ,  craftily  got  into  his 
hands  our  writ  aforesaid,  and  afterwards,  viz.  on 
in  our  said  country,  served  the  same  writ  on 
the  said  S.  B.  and  D.  by  attaching  a  dwelling  house, 
and  acres  of  land,    of  the  said  S.   B.  and  by 

attaching  a  cow  of  the  said  D.  and  giving  each  of 
them  a  summons,  and  wrote  his  said  service  and 
doings  thereon,  and  subscribed  the  same  by  the  name 
of  "  I.  D.  Deputy  Sheriff;"  and  afterwards  returned 
the  said  writ  so  served  into  our  said  court,  when 
and  where  it  was  returnable  as  aforesaid.  And  the 
plaintiff,  supposing  the  same  writ  to  have  been  duly 
served  by  a  coroner  of  our  said  county,  or  his  deputy, 
entered  his  said  aetion  in  our  said  court,  held  as 
aforesaid.  And  the  said  S.  B.  appeared  in  our  said 
court,  to  answer  to  the  plaintiff  in  his  said  action, 
and  finding  said  writ  was  not  served  by  such  coroner 
as  aforesaid,  or  his  deputy,  but  was  served  by  the 
said  D.  without  being  directed  to  a  deputy  sheriff  of 

our  said  eouniy  of ,    alleged  and   showed  the 

same  to  our  said  court,  and  prayed  that  the  same 
lit  might  be  dismissed  for  want  of  a  good  and  legal 
service,  and  for  their  costs  to  be  allowed  them; 
whereupon  our  said  court  then  and  there  adjudged 
accordingly,  and  allowed  to  the  said  So  B.  for 

his  costs :  and  the  said  S.  B.  hat'*  since  sited  out  a 
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a  writ  of  execution  upon  the  said  judgment,  and  the  DEp-  stRvixc 
plaintiff  hath  thereupon  been  compelled  to  pay  that^D"^'"^^ 
sum  with  more,  for  the  same  writ;  and  hath       N£K 

also,  by  reason  of  the  aforesaid  fraudulent  manage- 
ment and  intermeddling  of  the  said  D.  lost  his  own 
costs  and  expenses  in  that  suit,  besides  much  time  in 
commencing  and  so  far  prosecuting  his  said  action 
for  ever;  and  hath  also  been  since  delayed  in  recover- 
ing his  debt  aforesaid,  to  his  damage,  &c. 

Against  a  sheriff,  for  an  escape  on  an  alias  execu- 
tion. 

For  that  the  plaintiff,  by  the  consideration  of  the    B**pe  on 
justices  of  our  court,  &e.  holden  at  ,  within  and      al '**' 

for  the  county  of ,  en  recovered  judgment 

against  one  R.  of ,  for  the  sum  of  dollars ; 

and  also  dollars,  costs  of  suit,  as  by  the  record 

thereof,  iu  the  same  court  remaining  appears.  And 
the  plaintiff,  in  order  to  have  said  judgment  executed 
afterwards,  on  sued  out  a  writ  of  alias  execu- 

tion upon  the  said  judgment,   against  the  said  R. 

directed  to  the  sheriff*  of  our  said  county  of ,  or 

his  deputy,  in  form  of  laAv  in  such  cases  prescribed; 

and  afterwards,  on  the  same  day,  at aforesaid, 

delivered  the  same  writ  to  the  said  D.  (deft.)  then 
and  ever  since  sheriff  of  the  same  county,  and  keeper 

of  our  goal  aforesaid,  in aforesaid,  to  be  by 

him  executed  according  to  the  precept  thereof:  and 
afterwards,  pursuant  to  the  precept  thereof,  the  said 
JD.  duly  took  the  body  of  the  said  R.  and  committed 
him  to  our  goal  aforesaid,  and  afterwards  made  due 
return  of  said  writ  as  he  was  therein  directed;  and 
thereupon  the  said  D.  by  law  became  obliged,  and 
by  the  said  writ  was  commanded,  the  said  R.  to 
detain  in  his  custody  until  he  paid  the  aforesaid  sum 
r~  and  al??©  the  further  sum  of  for  the 


is*        SHERIFF,  CORONER  &  CONSTABLE. 

escape  on  same  writ,  and  a  former  writ  of  execution,  or  that 
v_*~v-^  until  the  said  R.  should  be  discharged  by  order  of 
the  plaintiff!  Now  the  plaintiff  in  fact  saith,  that 
neither  of  the  sums  aforesaid  were  ever  paid ;  nor 
did  he  ever  discharge  the  said  R.  yet  the  said  D. 
did  not  there  safely  keep  or  detain  the  said  R.  but 
did  there  so  negligently  and  carelessly  keep  and 
detain  him,  that  by  means  of  the  carelessness  and 
negligence  of  the  said  D.  the  said  R.  Avas  suffered  to 
escape,  and  by  means  thereof,  did  escape  out  of  the 
goal  aforesaid,  and  custody  aforesaid,  and  cannot 
now  be  found  :  by  means  whereof,  the  said  D.  there- 
upon became  liable  according  to  law  to  pay  the 
plaintiff  the  two  last  mentioned  sums  on  demand ; 
yet  he  hath  not  paid  the  same,  though  requested, 
but  detains  the  »ame,  &c. 

For  confining  plaintiff  in  close  gaol,  after  he  had  li- 
berty of  the  yard. 

For  confining     For  that,  on  at  — — ,  the  plaintiff  being  a 

SSmSty '^Prisoner  in  the  goal  of ,  for  debt;  and  by  giving 

ibe  yara.  the  security  by  the  law  required,  being  allowed  a 
chamber  and  lodging  in  the  prison  house,  and  liberty 
of  the  goal  within  the  limits  of  the  prison  for  his 
comfort  and  refreshment,  the  said  A.  with  force  and 
•^••ms  assaulted  the  plaintiff,  took  him  by  the  collar, 
and  dragged  him  from  his  chamber  and  lodging 
through  the  prison  yard,  into  close  confinement  in 
another  room  in  said  goal,  and  deprived  him  of  all 
his  comforts  and  privileges  aforesaid,  by  him  pur- 
chased and  confirmed  to  him  by  law,  and  there  con- 
fined him  to  a  dark  and  loathsome  close  room  of  said 
gaol  for  the  space  of  against  the  peace,  &o. 
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For  assault  and  false  imprisonment,  against  justice, 
constable  and  complainant. 

For  that  the  said  A.  B.  and  C.  (defendants,)  on 
with  force  and  arms  at  D.  aforesaid,  assaulted 
the  plaintiff,  took  him  and  carried  him  away  seve- 
ral miles  from  his  dwelling-house,  in  D.  aforesaid; 
and  caused  him  to  be  tried  and  condemned  as  a 
criminal,  without  being  charged  with  any  crime,  and 
caused  him  to  pay  a  fine  of  five  shillings;  and  twelve 
shillings  under  colour  of  costs.  And  they,  the  said 
A.  B.  and  C.  then  and  there  under  unlawful  imprison- 
ment, judged  and  condemned  and  held  the  plaintitT 
in  prison  for  the  space  of  twenty-four  hours ;  until, 
to  gain  his  liberty,  they  compelled  him  to  become 
bound  with  two  sureties,  to  appear  before  the  justices 
of  the  next  court  of  general  sessions  of  the  peace. 

which  was  then  to  be  held  at in  and  for  the  said 

county  of ,  on,  &c.  and  abide  the  order  of  said 

justices  on  certain  matters  whereof  the  said  justices 
had  not  power  or  authority  to  take  any  cognizance, 
or  give  any  sentence  or  judgment  thereon,  whereby 
the  plaintiff  was  compelled  to  travel  many  days  and 
miles,  and  expend  large  sums  of  money  to  discharge 
himself  from  his  bonds  aforesaid:  and  other  injuries 
the  said  A.  B.  and  C  then  and  there  did  to  the  plain 
tiff,  against  the  peace,  &c. 

JV'ofe.  This  action  was  brought  against  the  de- 
fendants for  illegal  proceedings  against  the  plaintiff, 
and  granting  and  executing  a  warrant  and  binding 
over  the  plaintiff,  pursuant  to  a  complaint  for  words 
not  cognizable  by  a  justice  criminally  on  the  face  of 
complaint. 
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Against  coroner,  for  taking  a  note  and  returning 
execution. 

For  that  whereas  the  plaintiff,  by  the  considera- 
tion of  our  justices  of  our  court  of  C.  P.  held  at 

,  on  within  and  for  the  county  of  Essex, 

recovered  judgment  against  E.  F.  &c.   sheriff,  &c. 
for  dollars  debt,  and  dollars  costs  of  suit, 

and  on  took  out  a  second  writ  of  execution 

thereon,  in  form  by  law  prescribed,  directed  to  the 
coroner  of  our  said  county  or  his  deputy,  and  return- 
able, &c.  and  on  delivered  it  to  the  said  C.  D. 
then  and  still  coroner  of  the  same  county,  to  be  exe- 
cuted and  returned  according  to  law  :  yet  the  said  C. 
D.  hath  not  executed  the  said  writ,  nor  made  any 
lawful  return  thereupon,  but  on  returned  there- 
upon into  our  said  court  that  he  had  taken  of  E.  F. 
his  note  for  the  satisfaction  of  the  said  execution, 
and  returned  it  fully  satisfied  ;  whereby  the  plaintifT 
hath  lost  the  benefit  of  said  execution  to  the  damage, 


CHAP.  III. 


OF  INDENTURES,  BONDS,  fee. 


Indenture  bcixceen  old  and  new  sheriff. 

THIS  indenture  made,    &c.  between   R.  S.  esq.  " ;t>-  »i*n 

late  sheriff  of  the  county   of ,    of  the  one  part     mmm. 

and  A.  B.  esq.  now  sheriff  of  the  said  county  on  the  v-^v^^> 
other  part,  "Witnesseth,  that  the  said  R.  S.  by  virtue 
of  a  writ  of  discharge  of  his  late  office,  to  him  di- 
rected, hath  delivered  and  set  over  to  the  said  A.  B. 
these  writs  following:  that  is  to  say,  a  capias  against 
W.  F.  returnable  on  the  day  of  before  the 

justices  of  the court,  at  the  suit  of  S.  B.  to- 
gether with  the  bodies  of  J.  N.  at  the  suit  of  G.  H. 
for  a  debt  of  dollars,  and  J.  H.  at  the  suit  of 
J.  D.  for  a  debt  of  dollars,  as  also  at  the       ii 

of  N.  W.  for  a  debt  of  dollars,  Cc.   In  win    a 

whereof,  &c. 

•V.  If.  Jill  the  writs  which  are  set  otcr  in  the  in- 
denture between  the  sheriffs,  if  they  have  betn  execut- 
ed by  the  old  sheriff,  must  be  returned  by  him,  or  in 
his  name,  and  endorsed  or  subscribed  by  (he  ne~.c 
sheriff,  thus : 

vol.  i.  59 
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*d  between     Thig      h      endorsed  was  delivered  to  me  by  R.  S. 

T»r.r>  01  new  * 

sheriff,     esq    late  sheriff,  my  immediate  predecessor,  on  his 
going  out  of  office. 

A.  B.  Sheriff. 

Indenture  between  the  sheriff,  and  his  under  sheriff, 

B<stweeii  This  indenture    made,    £?c.    between   R.    O.    esq. 

under  sheriff  sheriff  of  the  county  of ,  of  the   one  part,  and 

R.   H.    of in  said  county,  of  the  other  part, 

Witnesseth,  that  whereas  the  said  R.  O.  hath,  up- 
on special  confidence  and  trust  which  he  bears  in  and 
towards  the  said  R.  H.  promised  and  granted  to  the 
same  R.  II.  the  use  of  the  exercising  of  the  office 
of  his  under-sheriff,  of  the  county  aforesaid,  with 
all  fees,  profits,  commodities,  advantages,  casualties, 
allowances,  and  other  emoluments,  certain  and  un- 
certain whatsoever,  to  the  office  of  under  sheriffwick 
belonging,  or  in  any  wise  appertaining,  that  any  un- 
der sheriff  of  the  said  county  hath  heretofore  law- 
fully and  justly  claimed  or  had,  to  have  and  enjoy, 
during  and  for  all  such  time  as  the  said  R.  O.  shall 
remain  and  continue  sheriff  of  said  county,  this  ap- 
pointment or  election  not  discharged.  In  considera- 
tion  whereof,    the    said  R.    O.    covenants,    grants, 
agrees,  and  faithfully  promises,  for  him,  his  heirs, 
executors  and  administrators,   that  he  the  said  R. 
H.    his  heirs,  executors    and   administrators,    shall 
and   will   discharge,  or  otherwise  sufficiently  save 
and  keep  harmless,  as  well  the  said  R.  O.  his  heirs, 
executors,  and  administrators,  as  also  his  and  their, 
and  every  of  their  goods,  chattels,  lands,  tenements 
and  hereditaments,  of  and  from  all,  and  all  manner 
of  troubles,    vexations,  suits,   actions,  informations, 
complaints,    contempts,    lines,    forfeitures,   amerce- 
ments, penalties,   pains,  sum  and  sums  of  money, 
payable  or  collectable,  to  or  for  the  use  of  the  state 
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(or  commonwealth)  of ,  or  any  person  or  persons  l**<  B" 

whatsoever,  for  any  matter  or  thing  to  be  done  in 
or  about  the  said  office.  And  of  and  from  all,  and 
all  manner  of  losses,  hindrances  and  damages,  thai 
shall  or  may  be  lawfully  moved,  stirred,  procured, 
commenced,  prosecuted,  happen  or  fall,  or  lawfully 
asked,  demanded,  or  levied  upon  the  said  R.  O.  his 
heirs,  executors  or  administrators,  or  of  or  upon  hi* 
or  their  goods,  chattels,  lands,  tenements  or  hcredi 
taments,  for  or  by  reason  of  the  said  office  of  sheriff, 
either  by  not  returning,  or  unlawfully  returning, 
slow  returning,  or  misreturning  of  any  prceepts, 
writs,  warrants  or  process,  to  the  sheriff  directed, 
or  to  be  directed,  or  for  or  by  cause  or  means  of 
any  excessive,  or  unlawful  extortion,  or  laking  of 
any  money,  or  other  gain,  or  commodity,  for  the 
serving  or  not  serving  any  such  writs,  precepts, 
warrants  or  process  ;  or  for  or  by  reason  of  any  mis- 
demeanor, misusing,  or  misgovernment,  negligence, 
lack  of  skill,  or  ignorance  that  shall  be  in  the  said 
R.  H.  in  or  about  the  doing  or  exercising,  or  execut- 
ing of  the  said  office  of  under  sheriff.  And  the  said 
R.  H.  for  himself,  his  heirs,  executors  and  adminis- 
trators, by  these  presents  further  covenants  and  grants, 
to  and  with  the  said  R.  O.  his  heirs,  executors  and 
administrators,  in  like  manner  to  discharge,  or  to 
save  harmless  and  indemnified,  as  well  the  said 
R.  O.  his  executors  and  administrators,  as  also  all 
their  goods,  chattels,  lands,  tenements  and  heredi- 
taments, of  and  from  all  manner  of  escapes,  both 
wilful  and  negligent,  of  traitors,  felons,  aud  all 
other  prisoners  committed,  or  to  be  committed,  to  his 
or  their  safe  keeping  or  charge,  from  breach  of 
prison,  and  of  and  from  all  fines,  forfeitures,  amerce 
ments,  sums  of  money  and  penalties,  that  lie  or  they, 
or  any  of  them,  shall  or  may  incur,  bear,  pay  or 
sustain  for  any  escape  or  breach  of  prison,  during 
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ihd  between  all  the  time  of  his  continuance  in  the  said  office  of 
511F.'  sheriff  of  his  appointment.  And  moreover,  the  said 
^~*^J  R.  H.  shall  give  attendance  convenient  and  requi- 
site, upon  all  courts,  judges  and  justices,  and  other 
officers  within  said  county,  upon  whom  the  said  R. 
O.  or  the  said  R.  H.  in  respect  to  the  said  office  of 
sheriffwick  ought,   hy  the   laws   of  the*  state,    (or 

commonwealth)  of to  attend.     And  furthermore 

shall,  within  the  space  of  after  the  discharge 

of  the  said  R.  O.  from  his  said  office,  justly  and 
truly  make  a  perfect  account  of  all  the  sums  of  mo- 
ney, receipts  and  other  things  wherewith  the  said 
R.  O.  shall  or  may  he  charged  as  sheriff  of  said 
county  :  and  the  same  account  deliver  into  the  (here 
describe  the  court,  &c.  to  which  the  account  is  to  be 

rendei'ed)  and  shall  within  the  space  of deliver 

unto  the  said  R.  O.  his  heirs,  &c.  a  sufficient  acquit- 
tance, or  quietus  est ;  and  it  is  further  agreed  upon 
by  the  said  parties  to  these  presents,  that  all  bailiffs, 
deputies  and  other  officers  under  the  sheriff,  shall 
enter  into  sufficient  bonds  by  obligation  that  they, 
and  every  of  them,  shall  diligently  and  faithfully 
execute  their  respective  offices  during  the  time  afore  - 
saidv  And  if  any  shall  refuse  to  enter  into  such 
bond,  or  shall  misdemean  himself  in  his  or  their 
said  office,  the  said  R.  H.  may  in  his  discre- 
tion place  another,  mete  for  such  office,  in  the 
room  of  him  who  shall  refuse  to  enter  into  bond, 
or  shall  misdemean  himself  as  aforesaid.  In  witness 
whereof,  &c. 

Condition  of  a  bond  that   the  under  sheriff  shall  keep 
his  covenants  in  the  foregoing  indenture. 

r       !°"  ,of      The  condition,  &c.     That  if  the  above  bounden  R. 
nndashe]  in  s 

bund.  H,  do  well  and  truly  hold,  perform,  observe,  fulfil 

and  keep  ali  and  singular  the  covenants,  grants,  pro- 
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miscs,  articles,  payments,  provisos  and  agreement!  ""»» 

which,  on  the  part  and  belief  of  the  nil  K.  U.  bit        ' 

heirs,   executors,    &c.   or  any   of  them   air    (<>  !„•     +    * 
holden,  performed,  observed,  fulfilled  or  L<j.t.  cOi 
tained,  written,  declared  or  specified  in  one  pair  »»l 
indentures,  bearing  date,  &e.  made  between  the  -aid 
R.  H.  of  the  one  part,  and  the  above  named  R.  O.  of 
the  other  part,  according  to  the  tenor,  purpori,  ttM 
intent  and  meaning  of  said  indentures.     Thai  then 
the  above  obligation  to  be  null  and  void,  othenw 
to  be  in  full  force  and  virtue  in  the  law,  ^e. 

Appointment  of  a  general  deputy. 

To  all  to  whom  these  presents  may  eoi 
[L.S.]        Greeting: 

Know  ye,  that  I,  A.  B.  of  M.   in    dto^EjSJ 
county  of  C.  esquire,   sheriff  of  the  county  of  C. 
aforesaid,  reposing  special  confidence  and  tru-i    i:i 
E.  D.  of  F.  in  said  county,  gentleman,  at  his 
instance  and  request,  have  constituted  and  appointed, 
and  by  these  presents  do  constitute  and  appoint  trim, 
the  said  E.  D,  a  deputy,  under  tne  th«"  mid 
And  I  do  hereby  grant  unto  him,  the  said  K.  I),  full 
power  and  authority,  as  my  deputy,  throughout  th<- 
said   county  of  C.  to  use  and  exercise  the   oflh  B  of 
deputy  sheriff,  according  to  the  laws  of  >'. 

(commonwealth.)  relative  to,  and  regulating  the  office 
of  deputy  sheriff  aforesaid,  until  he  shall  be  lei 
discharged  thereupon. 

In  witness  whereof,  I  have  hereua!  > 

seal,  and  aul  -1  my  name  and  office,  this 

day  of  in   the  year  of  our  Lord  one 

thousand.  &c. 

A.  Tt.  SI 
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APPOINTMENT 
OP  DEPUTY. 


Appointment  of  a  special  Deputy. 

I,  A.  B.  sheriff  of  county  of  C.  to  whom  the  within 
writ  is  directed,  at  the  special  instance,  request  and 
risk  of  D.  E.  the  within  named  plaintiff,  (or  creditor,) 
do  constitute  and  appoint  F.  G.  of  H.  in  said  county 
a  special  deputy  under  me,  and  in  my  name,  to  exe- 
cute the  within  writ,  according  to  the  requirements 
thereof.  And  do  hereby  grant  unto  him,  the  said 
F.  G.  full  power  and  authority  for  the  execution  of 
said  writ  as  aforesaid,  according  to  law. 

Witness  my  hand  this  day  of  A.  D. 

A.B.  Sheriff. 

Deputation  to  take  an  inquisition. 

Dutchess,  "1  A.  B.  esquire,  sheriff  of  said  county 
to  wit,       J  to  C.  D.  gentleman,  Greeting: 

By  virtue  of  a  writ  of  inquiry,  issued  out  of  the 

.  ■  i-  court,  at  ,  to  me  directed  and  hereunto 

annexed,  I  do  hereby  authorize  and  empower  you  to 
summon  a  jury  and  take  an  inquisition,  in  my  name, 
in  a  cause  wherein  E.  F.  is  plaintiff,  and  G.  H.  is 
defendant ;  and  render  me  an  account  of  what  you 
shall  do  therein,  so  that  I  may  certify  the  same  to  the 

justices  of  said  court,  at  ,  on  the  day  of 

next.     Hereof  fail  not.     Given  from  under  the 
seal  of  my  office,  the  day  of 

This  deputation  to  be  endorsed^ 
and  returned  with  the  inqui- 1  By  the  same  Sheriff. 
sition.  j 
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Bond  of  indemnity  from  deputy  sheriff  to  his 
principal. 


Know  all  men  by  these  presents,  that  we  J.  S.   B0SD  F,0M 

of  in  the  county  of  — - —  (additi&n)  and  J.  B. 

of in  said  county,  ( addition)  and  J.  N.  of 

in  said  county  (addition)  are  holdcn,    and  firmly 

bound    and   obliged  unto  J.  W.  esquire,  of in 

said  county,  sheriff  of  the  county  of aforesaid, 

in   the  sum  of  dollars,  to  be  paid  to  him  the 

said  J.  W.  or  his  certain  attorney,  executors,  ad- 
ministrators or  assigns;  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  and  each  of  us, 
by  himself,  and  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Scaled 
with  our  seals,  this  day  of  in  the  year  of 

our  Lord  . 

The  condition  of  this  obligation  is  such,  that 
whereas  the  above  named  J.  S.  is,  at  his  special 
instance  and  request,  appointed  by  him  the  said 
J.  W.  a  deputy  sheriff,  under  him  the  said  J.  W. 

within  and  for  the  said  county  of .     Now  if  the 

said  J.  S.  do  and  shall  faithfully  serve  and  execute, 
within  said  county  of all  writs,  warrants,  pre- 
cepts and  processes  to  him  directed  and  committed, 
issued  from  good  and  lawful  authority,  and  shall 
perform  and  execute  all  the  duties  pertaining  to  the 
office  of  a  deputy  sheriff,  required  by  the  laws  of 
of  the  state  (or  commonwealth)  of  — .-— ,  and  sh;>il 
save  and  keep  harmless  and  indemnified  the  said 
J.  W.  his  executors  and  administrators,  of  and  from 
all  actions,  suits,  troubles,  costs,  charges,  damages 
and  expenses  whatsoever,  on  account  or  by  reason  of 
any  malfeasance,  misfeasance  or  nonfeasance  of  him. 
the  said  J.  S.  in  his  said  office  of  deputy  sheriff,  then 
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BOND    FROM 
DEPUTY. 


this  obligation  shall  be  void  and  of  no  effect,  other- 
wise the  same  shall  be  and  remain  in  full  force, 
strength  and  virtue. 

Signed,  sealed  and  delivered^       T  _    c 

■p  J  J.    S.  JL.    O.  I 

in  presence  of  »  ri    c  t 

op  >     J.  JJ.  [t-.  S5.J 

££  j      J.N.  [L.S.] 


Bond  from  a  goaler  to  the  sheriff. 

The  obligatory  'part  the  same  as  the  preceding. 

B°godalenI"  Tlic  condition  of  the  above  obligation  is  such, 
that  whereas  the  above  named  J.  W.  at  the  special 
instance  and  request  of  the  above  bounden  J.  S.  hark 
constituted  and  appointed  the  said  J.  S.  to  be  goaler, 

and  keeper  of  the  common  goal  or  prison,  in , 

in  the   county  of  aforesaid,   and  of  all   sueh 

prisoners  as  arc,  or  shall  be  lawfully  committed  to 
said  goal  or  prison;  Now  if  the  said  J.  S.  shall  faith- 
fully execute  his  said  office  and  trust  of  goaler, 
and  keeper  of  said  goal  or  prison,  and  of  all  such 
prisoners  as  arc  or  shall  be  committed  to  said  goal 
or  prison,  according   to  the  laws  of  the  state  (or 

commonweath)  of  ;   and  shall  well  and  truly 

keep  all  such  prisoners  as  shall  be  committed  to 
him,  and  therein  shall  save  harmless  and  indemnified 
the  said  sheriff,  his  heirs,  executors  and  adminis- 
trators, at  all  and  every  time  and  times  hereafter, 
of  and  from  all  manner  of  escapes,  of  all  manner 
of  prisoners  which  shall  be  committed  to  the  custody 
and  safe  keeping  of  the  said  J.  S.  or  left  under  the 
custody  of  his  deputies  or  servants,  in  the  keeping 
of  said  goal  or  prison ;  and  of  and  from  all,  and 
all  manner  of  judgments,  executions,  fines,  charges, 
(roubles,  damages,  C©*t8  and  incumbrances  whalso- 


SHERIFF,  CORONER  &  CONSTABLE. 


«vcr,  which  shall  or  may  grow  or  happen  to  be  taxi  d, 

.  i       i   '•    i  c  -i 

imposed,  estreated  or  Levied  upon,  ol  or  against  the    ^  ,  ^^ 

said  sheriff,  as  sheriff  of  said  county  aforesaid,  for 
and  by  reason  of  any  such  escapes  as  aforesaid.  And 
if  said  J.  S.  shall  indemnify  and  save  harmless  the 
said  sheriff,  his  heirs,  executors  and  administrator  . 
from  all  malfeasances,  misfeasances*  and  won  fea- 
sances of  him  the  said  J.  8.  in  his  said  office  of 
goaler  and  keeper  of  said  prison,  and  his  deputies 
and  servants  in  the  keeping  of  Bald  prison,  then  the 
above  obligation  to  be  void  and  of  do  effect,  other- 
wise to  be  and  remain  in  full  force,  virtue,  and 
strength. 

Condition  of  a  replevin  bond. 

The  condition,  &c.  That  whereas  the  above  named  Re] 
sheriff,  by  virtue  of  his  office,  and  upon  the  complaint 
of  the  above  bounden  J.  S.  hath  delivered  to  the  same 
J.  S.  two  horses  and  five  cows,  which  one  W.  T.  late 
took,  and  wrongfully  withheld,  as  the  said  J.  S. 
says;  if  the  said  J.  S.  do  pursue  his  said  action  with 
effect  against  the  said  W.  T.  for  the  taking  and  w  itii- 
holding  the  said  horses  and  cows,  and  do  make  re- 
turn of  the  same,  if  return  thereof  shall  be  adjudg- 
ed bylaw  j  and  the  said  sheriff,  his  heirs,  executor  . 
and  administrators,  shall  acquit,  discharge,  and 
save  harmless  of  and  from  all' and  every  thing  <  on- 
«erning  the  premises.     That  then.  £Y. 

Another. 

The  condition,  &c.  That  whereas  the  above  named 
sheriff,  by  virtue  of  a  certain  writ  of  replevin, 
(here  describe  the  writ,  in  whose  favour  and 
against  whom,  when  issued,  when  tested,  to  what 
court,  and  at  what  time  and  place  returnable.)  direc- 
tol.  i.  60 


TtEFLEVi 
BP-ND. 
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led  to  the  sheriff  aforesaid,  hath  delivered  and  re- 
plevied to  the  same  J.  S.  ( the  plaintiff  J  two  horses, 
&c.  (as  in  the  yreceding.J 

Another. 

The   condition   of   this  obligation   is   such,    that 
whereas  the  above  hound  J.  B.  on  the  day  of 

sued  out  of  the  clerk's  office  of  the  court  of  common 
pleas  in  said  county,  a  writ  of  replevin  against  the 
said  M.  N.  in  due  form  of  law,  in  which  writ  the 
said  J.  B.  has  alleged  the  value  of  the  goods  and 
chattels  (or  cattle)  distrained  (or  impounded)  at  the 
sum  of  dollars,  the  same  being  returnable  to  the 
court  of  common  pleas  aforesaid,  next  to   be  held 

at aforesaid,  within  and  for  the  county  aforesaid, 

on  the  day  of  (or  sued  out  a  writ  of  replevin 
against  the  said  M.  N.  in  due  form  of  law,  the  same 
being  returnable  to  P.  M.  esquire,  one  of  the  justices 
of  the  peace  for  the  county  aforesaid,  at  his  dwelling 

house  in in  said  county,  on  the  day  of 

at  of  the  clock  in  the  noon)  as  is  at  large 
alleged  in  the  writ  aforesaid,  and  as  by  the  return 
thereof  will  more  fully  appear.  Now  if  the  above 
bounden  J.  B.  shall  prosecute  his  said  writ  of  replevin 
to  final  judgment,  and  shall  pay  all  such  damages 
and  costs  as  the  said  M.  N.  shall  recover  against  him, 
and  shall  also  return  the  goods  and  chattels  (or  cattle) 
replevied  by  virtue  of  the  writ  aforesaid,  in  like 
good  order  and  condition  as  when  replevied,  in  case 
such  shall  he  the  final  judgment  of  court  in  the  action 
aforesaid,  then  this  obligation  shall  be  void  ;  other- 
wise the  same  shall  remain  in  full  force  and  virtue. 
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Condition  of  a  bail  bond,  in  ,NYu-  I  .irk. 

( Obligatory  part  the  same  us  the  bond  from  </< 
sheriff  to  principal. J 

The  condition  of  the  :i?jo\o  obligation  i>>  inch,  thai 
if  the  ahove  hounden  C\  D.  do  appear  before  'In- 
justices of  the  supreme  court,  for  before  thejustlct 

of  any  other  court  to  which  the  writ  is  rctuvnnlilc,) 

at on  the         day  of         A.  I). 

to  A.  B.  in  a  plea  of  deht  (or  trespass,  or  04  "■• 
may  require,)  demanding  the  sum  of  then  tin- 

above  obligation  to  be  void,  and  of  none  eflbetj  <>i 
else  the  same  to  stand  and  remain  in  full  force  sad 
virtue. 

Another,  in  Connecticut. 

The  condition  of  the  above  obligation  is  ineb, 
whereas  the  above  hounden  <'.  I).  i>  arrested,     i  ili< 

suit  of  A.  B.  of by  writ,   demanding  ' 

of        to  appear  before  the  court  of  oommon  | 

to  be  held  at  — -—  on  the  da;-  of  It 

the  abovesaid  C.  D.  do  appear  at  the  time  and 

above  mentioned,  to  answer  to  said  A.  . 

suit,  then  this   obligation  to  h<:  void,  i 

and  remain  in  full  force,  strength,  aiH 

Another. 

Know  all  men  by    these  presents,    tl 

of in  the  county  of and  J    ' 

same  county,  arc  holden,  and  I 

of  said ,  a  constable  thereof,  in  tl 

(as  in  the  form  of  obligation  Jirsi 
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The  condition  of  the  above  obligation  is  such,  that 
if  the  above  bounden  J.  S.  do  appear  before  L.  O. 
esquire,  a  justice  of  the  peace,  in  and  for  the  county 

of 1  at  his  dwelling  house  in in  said  county, 

on  the         day  of        to  answer  unto  A.  B.  of ,&c. 

in  a  plea  of  trespass,  (or  debt,  or  case,  as  the  writ 
may  require,  J  demanding  the  sum  of  then  this  ob- 
ligation to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Another. 

The  condition  of  this  obligation  is  such,  that 
Avhereas  the  above  bounden  J.  S.  has  been  arrested  at 
the  suit  of  A.  B.  of by  virtue  of  a  writ,  demand- 
ing the  sum  of to  appear  before  J.  B.  esquire, 

justice  of  the  peace,  within  and  for county,  at 

his  dwelling  house  in  ,  in  said  county,*  if  the 

said  J.  S.  do  appear  before  said  justice,  on  said 
day  of  to  answer  to  said  A.  B.  in  his  said  suit, 

then  the  above  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue. 

Another,  in  Massachusetts. 

The  condition  of  this  obligation  is  such,  that 
whereas  the  body  of  the  above  bounden  J.  B.  is  taken 
by  virtue  of  a  writ  or  process,  bearing  date  the 

day  of  at  the  suit  of  N.  B.  of in  the  county 

aforesaid,  to  answer  unto  the  said  N.  B.  in  a  plea  of 

by  the  said  N.  B.  commenced,  to  be  heard  and 

tried  at  the  court  of  common  pleas,  next  to  be  held 

at within  and  for  the  county  aforesaid,  on  the 

day  of  (or  in  a  plea  of by  said  N.  B. 

commenced,  to  be  heard  and  tried  before  J.  S.  es- 
quire, one  of  the  justices  of  the  peace  for  the  county 
aforesaid    at  his   dwelling   house   in    ,  in  said 
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comity,  on  the  day  of  ai  of  ilu- .  !>..  I. 

in  the  —  noon)  as  is  a»  large  alleged  in  the  »m  ti 
process  aforesaid,  and  as  bj  the  return  thereat  will 
more  fully  appear.  Now  if  the  above  beaadei  l  15 
shall  appear  at  the  court  aforesaid,  and  ihall  ea 
the  suit  aforesaid  of  the  said  Y  H.  in  manner  and 
form  as  the  law  directs;  and  shall  abide  the  iin.il 
order  and  judgment  of  court  in  the  lotion  ftfereeaid, 
and  shall  not  avoid,  then  this  obligation  ihall  be 
void,  otherwise  the  same  shall  remain  in  full  foret 
and  virtue. 

Assignment  of  bail  bond. 

Know  all  men  by  these  presents,  that  I.  \.  l». 

sheriff  of  the  county  of ,  within   named  b 

at  the  request  of  C.  I),  the    plaintiff*,  nlto   within 
named,  assigned  to  him  the  said  plaintiff,  the  within 

written  hail  bond  pursuant  to  tin-  statute  in 

made  and  provided,     in    witae is   whereof,    1    ban 

hereunto  set  my  hand  and  seal  of  oHm  •,  tail 
of  in  the  year  of  our  Loi  d,  l  s 

If  the  sheriff  goes  nut  of  office,  ami  y' 
assigns  the  bond,  he  ought  to  style  Mnurjf,    •• 

sheriff." 

Btceiptfor  «  baU  hot 


I  do hereby  acknowledge  (o  have  rc<  cived,  »l 

from  A.  B.  esq.  Bheriff  of  ':  lj  •' ,1" 

hail  boud  for  the  appearance   of    <  .   D.   !■■ 

justices  of  the  court  of (or  before  the  < 

at in  the  county  of on  the 

of  in  a  plea  of domaadiag  the  sum  af 

and  dated  the  day  or  It    I   ptatJ  ""-"""  : 

with  an  assignment  thereon  endorsed,  nanum* 
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nain  roR  the  statute  in  sucli  ease  made  and  provided.  And  in 
A0^ZD'  consideration  thereof,  I  do  herehy  promise  to  save 
harmless,  and  indemnify  the  said  sheriff,  of  and  from 
all  actions,  suits,  amercements  and  costs  whatsoever, 
relating  to  the  said  cause,  hail  hond,  or  assignment 
thereof,  as  witness  my  hand,  this         day  of        ^8 

Prison  Bond. 

(Obligatory  part  the  same  as  from  deputy  sheriff  to 
principal.  J 

rrison  bond.     The  condition,  &c.  That  if  J.  S.  of ahove 

named,  who  is  now  in  the  common  gaol,  at ,  in 

said  county,  under  the  keeping  of  the  ahove  named 
sheriff,  hy  virtue  and  reason  of  a  writ  of  capias  (or 
attachment)  for  trespass,  (or  dcht,  or  otherwise,  as 
the  case  may  he,)  demanding  the  sum  of  on  the 

behalf  of  R.  S.  &c.  moved  and  commenced,  be  from 
henceforth  and  remain  a  true  and  faithful  prisoner, 
tarrying  and  remaining  with  said  sheriff,  and  shall 
not  at  any  time,  nor  in  any  wise  eseape,  or  go  with- 
out the  limits  of  the  liberties  of  said  gaol,  until  dis- 
charged by  due  course  of  law.  Then  this  obligation 
to  be  void,  &c. 

Another. 

The  condition,  &c.  that  whereas  the  above  bounden 

J.  S.  is  imprisoned  in  the  common  gaol  at in 

said  county  of ,  under  the  keeping  of  the  sheriff 

above  mentioned,  by  virtue  of  an  execution  (or  writ 
of  capias  ad  satisfaciendum)  issued  on  a  judgment 
rendered  by  (here  describe  the  court,  and  where  held, 

&e.)  in  favour  of  R.  S.  of in  the  county  of  — — 

and  state  of  ,  against  him  the  said  J.  S.  for  the 

sum  of  including  debt,  (or  damages.)  costs  and 
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officer's  fees  for  commitment  of  him  the  said  J.  S.  *»*«  »°>° 
If  the  said  J.  S.  shall  remain  a  true  and  faithful    * 
prisoner,  and  shall  not  at  any  time,  or  in  any  wise 
escape,  or  go  without  the  limits  of  the  liberties  of 
said  goal   until  discharged  by  due  course  of  law. 
then  this  obligation  to  be  void,  Sec 

Jlnotlwr. 

The   condition   of  this  obligation  is   such,  that 
whereas  the  said  J.  B.  on  the  day  of  was 

committed  to  the  prison  in  aforesaid,  in  (he 

county  aforesaid,  by  virtue  of  an  execution  issued 
upon  a  judgment  recovered  against  the  said  J.  B.  by 
the  said  J.  J.  for  the  sum  of  damages  and 

costs  of  suit,  at  the  court  of  common  pleas,  held  at 

aforesaid,  within  and  for  the  county  aforesaid, 

on  the  day  of  (or  before  B.  M.  esquire,  one 
of  the  justices  of  the  peace  for  the  county  aforesaid, 
at  his  dwelling  house  in in  said  county,  on  the 

day  of  )  (or  by  virtue  of  an  original  writ 

on  the  day  of  sued  out  of  the  elerk's  office 

of  the  court  of  common  pleas,  against  the  said  J.  B. 
in  due  form  of  law,  by  the  said  J.J.  for  the  sum  of 

the  same  being  returnable  to  the  court  of  com- 
mon pleas,  next  to  be  holden  at aforesaid,  within 

and  for  the  county  aforesaid,  on  the  day  of         ) 

(or  by  virtue  of  an  original  writ  sued  out  on  the 
day  of  against  the  said  J.  B.  in  due  form  of 

law,  by  the  said  J.  J.  for  the  sum  of  the  same 

being  returnable  to  B.  M.  esquire,  one  of  ihe  jus- 
tices of  the  peace  for  the  county  aforesaid,  at  his 

dwelling  house,  in  in  said  county,  on  the 

day  of  at  of  the  clock  in  the         noon)  as 

by  the  said  execution  (or  writ)  (or  by  an  attested 
copy  of  the  said  execution)  (or  writ)  now  in  the  cus- 
tody of  R.  M.  the  goaler  of  said  prison  will  tnoiv 
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i'risonbond.  fa\\j  appear)  by  virtue  of  which  execution  (or  writ) 
and  commitment  as  aforesaid,  the  said  J.  B.  is  still 
imprisoned  in  the  prison  aforesaid :  Now  if  the  said 
J.  B.  shall  continue  a  true  prisoner,  in  the  custody 
of  the  goaler  of  the  said  prison,  and  within  the  limits 
of  the  said  prison  until  he  shall  he  lawfully  dis- 
charged fi'om  the  same,  without  committing  any 
manner  of  escape,  then  this  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and 
virtue. 

Another,  in  Connecticut. 

The  condition,  &c.  If  the  said  J.  S.  shall  be 
and  remain  a  true  and  faithful  prisoner  until  dis- 
charged by  due  course  of  law,  then  this  obligation 
to  be  void,  &c. 

For  condition  to  bond  for  the  liberty  of  the  gaol- 
yard,  in  New -Hampshire,  Vermont,  and  Rhode-Iskmd, 
see  Vol  II. 
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ACTION  of  Assumpsit,  i.  287. 

Covenant  broken,  i.  288. 
Debt,  i   289,  290. 
Case.    i.  291—295. 
Trover,  i.  296. 
Trespass,    i.    £97,  298. 
False  imprisonment,  i.  299 — 302. 
Actions  against  sheriffs,  constables,    &c.  where  brought,   ii.  9-. 
pleadings  therein,  ii.  93,  94. 
limitation  of,  ii.    120,  260. 
Arrest,   what,  i.    15. 

by  whom  made,  i    116. 

how  executed,   i.    65,  115 — 118. 

persons  privileged  from,    i     118 — 125,  249 

times  and  places  in  which  it  in  y  not  be  made,  i.    1 l* — 1  -.. 

prisoner  permitted  to  go  at  laige  to  procure  bail,  may 

retaken  i.  65. 
If  non  est  inventus  be  returned  after  the  per-  vd,  h«" 

may  maintain  trespass  and  false   imprisonment,   i.  66. 
Writ  of,    and  how   served,   ii.    409. 
attachment,  what,  and  how  executed,  i.  "5,  76.   ii.  350. 
issued  for  corrupt  practices,   i.  7r»,   77. 

oppressive  practices,    i.    77,  78. 
vs.  sheriff  for  contempt,  i.  78 — 84. 
vs.  coroner,  i.  82. 

to  answer,   and  how    executed,  i.   84— .17. 
vs.  sheriff  in  New- York,  for  contempt,  i.  88- 
to  answer  in  Massachusetts,   i.  91 

Connecticut,  i.  98—  1Q8.    H.  '-'20. 
New-Hampshire,  J7o,   Vt*t    - 
Vermont,  i.  102,  103. 
Rhode-island,   ii.  414- 
Torms  of  returns  of,  of  the  body,    i.  306—310. 

of  goods  and  chattels  i.  310—  ;  j 
Sank  share-  M* 

xOT..    T.  fi| 
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Attachment,  forms  of  returns  of,  of  turnpike,  &c.  shares,  i.  313,  31&. 

foreign,  i.    313,  317. 
of  lands  in  Massachusetts,  i.  317. 
Connecticut,  i.  317. 
Vermont,  i.   3 IS. 
Rhode-Island,  i.  319. 
Foreign,    how  served,    ii.   56 — 58,   221. 
Attorney,    counsellor,    &c.   neither    sheriffs,    coroners,   constahles,    no; 
deputy  sheriffs  may  act  as  such,   ii.    16,  107,  108,  227,   273. 

BAIL,   what,  and  why  so  called,   i.   130. 

must  be  taken  in  personal  actions,  i.  130.  ii.  25,  223,  424. 

manner  of  taking,  i.  131,  275. 

bond  for,   when  good,  and  when  not,  i.   131 — 135. 

in  New- York,  how  far  sheriff  liable  lor  taking  insufficient,  i.  136- 

in     Massachusetts,     sheriff    liable  for   taking    insufficient,    i. 

136—158. 
in  Connecticut,   i.  138,   139.   ii.  224.. 
in  Vermont,  i.  140,  141. 
bond  for,  forms  of  conditions,  i.  467,  468. 
assignment  of,  i.    469. 
receipt  for,  ibid. 
In  Connecticut  sheriff  not  liable  for  taking,  if  good  at  the  timfe 
of   taking,    though    insufficient  at  the    time    of   rendering 
judgment,  i.    174. 
not  required  in  New- York,  if  cause  of  action  be  not  expressed 

in  writ,   ii.  25. 
bond  for,  may  be  assigned,  ii    26. 
statute  regulations  of,  in  Massachusetts,   ii.  131,    132.- 
New  Hampshire,  ii.  282,  283. 
Vermont,  ii.  385. 
Bail-piece,  in  Vermont,  ii.  385 

Bonds,  forms  of,  from  under   sheriff  to  principal,  i.  460. 
general  deputy,  i.    4  63. 
from  goaler,  i.   464. 
replevin,  i    465,  466.   ii.  351. 
bail,   i.  467,  468.   >i     351. 
assignment  of,   i     461. 
receipt  tor,  i    469. 

prison  bonds,   i.  470 — 472.   ii    302,  374,  425. 
lor  ease  and  favour,   void,  ii.   427. 
Breaking  doors,  what,  i     '26,    127,   129. 

when  lawful  and  when  not,  i.    126 — 129. 

CITY  SHERIFPS    and  borough  bai'iffs,  ii.    261. 
Commitment,    what,  and  under  what  authority,  i.    146,   147. 
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■Commitment,  warrant  for,  must  be  certain,  and  bare  a  b  gal  i  i  d 
i.   49,    146—  U9. 
ought  clearly  to  i 

ought  to  be  to  the  coma  in  gs    ,  1 49 
in  Vermont,  party  committed  on  m  mi 
charged  in  execution  within  (Ufa  • 
or  sheriff  is  not  liable,  i    199 
prisoners   in  custody,    entitled   to  copy    il    •■  i 

ii     172. 
in  Connecticut,  persons  committed  on 
holden   longer  than  five  day-  afl 
where   final  judgment  is  rendered,  a  i 
execution,    ii    225. 
Constable,  antiquity  of  his  office,  i    38. 

the  name,  whence  derived,  ibid. 

a  common  law  officer,  ibid. 

a  cotiM-rvator  of  the  peace,   i 

an  informing  ''Hirer,    ibid. 

his  du'y  and   anrncntty   a-  oonoarvator  af  tbi 

serving:  warrants,  i.  39 — 43. 
mu^t  serve  coroner's  warrants,  i. 

may  commit  a  person  regularly  charged  with  theft,   i.   41. 
cannot  act  as  such  until  sworn,   i.  4J,    i6. 
is  the  proper  officer  to  a  justice  of  the  peace,  i.  4:. 
his  office  being  ministerial,  may  make  a  deputy,   ibid, 
lift  jurisdiction,  i     42 

need  not  show  his  warrant  but  state  its  covin 
cannot  retake  on  the  same  warrant  after  a  roiunl  i 

i.  43. 
under  what  warrant  he  may  justify,   i.   43,  46. 
bis  duty  as  head  of  the  watch,  i.  43. 
liable  for  neglect  of  duty  in  making  false  return  in  lei 

civil  process  in  New- York,   - 
cannot  in  Massachusetts  serve  process  in  a  real  a.  I 
how,  and  when  appointed,  i.   46.   ii.   BO,    i"   . 
h»G  duty  in  serving;  civil  process,  in  New-York, 
in  city  of  New-York,    must  give  bonds,   ii. 

bow  liable  for  disorderly  condoi  t, 
must   remove  paupers  on  warrant,   ii 
must  inllict  corporal  punishment  by 

sions,  ii.  92. 
how  proceeded  against  for  default  in  levying  execution 
city  of  New- York,   n 

Statute  regulations  concerning,  in  Masi 

i 
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Constable,  statute  regulations  concerning,  in  Vermont,  ii.  334 — 336,  3yl 

— 393. 
Rhode- Island,  ii.  435— 437 
Coroner,  antiquity  of  his  office,  i.   33. 
how  chosen,  i.  53    ii.   1,  268. 
his  office  judicial  and  ministerial,  i.  33; 
must  take  inquisitions  of    deaths,  in  what  cases,  and  how,  i. 

33—56.  ii.  77— 79,   184—190,  318. 
must  hear  evidence  from  all,  i.  36.  ii.   519. 
the  extent  of  his  jurisdiction,  i.  36,  37. 
is  sneriff's  substitute  as  a  ministerial  officer,  where  sheriff  may 

not  act,  i.  37,  39—61.   ii    77,   184. 
must  inquire  of  shipwrecks,  i.  37. 
in  Massachusetts  not  liable  for  escape  if  the  party  is  gaoler,  and 

sheriff  have  no  one  to  receive  him,  i.  174. 
must  be  notified  by  sheriff  of  his  appointment,  ii.  121,  184. 

DECLARATIONS,  forms  of,  assumpsit  for  officer's  fees,  i.  411. 

debt  for  escape  on  execution,   i.  412, 

on  bail  bond  by  sheriff,  414,  423. 
on  prison  bond.  i.  4j2. 
case  for  escape  on  mesne  process,  i.  416. 

false  return  of  nulla   bona   on  execution, 

i.  419. 
not  taking  replevin  bond  according  to  sta- 
tute, i.  422. 
not  assigning  bail  bond,  i.  427,  433. 
upon  receipt  given  to  officer  levying  state  warrant 

or  execution,  i.  435. 
vis.  sheriff  for  default  of  deputy  in  not  levying  and 

returning  execution,  437. 
vs.  constable  for  not  levying  and  returning  two  ex- 
ecutions, i.  438. 
vs.  sheriff  for  escape  by  deputy,  of  one  taken  on 

execution  before  commitment,  i.  439. 
vs.  sheriff  for  escape  after  commitment  on  execu- 
tion, i.  440. 
for  escape  on  execution,  i.  441. 
for  neglect  of  deputy  in  not  serving  ex«* 

edition,  i.   442. 
for  falser  return  ou  execution  by  deputy. 

i.  443. 
for  neglect  of  deputy  in  not  arresting  or 
execution  a  debtor  in  his  presence,  ib. 
for  not  paying  money  received  on  execu- 
tion, and  not  returning  alias  execution, 
i.  445. 
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Declarations,  forms  of,  vs.  sheriff  (or  not  exeeaU*  tot  ■ 

false  ret  am,  i.   .  <~ 
for  nut  i.i;  [iinn— r 

i.  448. 
tor  an  escape  from    .,   | 

levied,  i.  i  , ■'. 
for  Csra]^  ,,i,  n  , 
for  confining  j.ia  stiff  ia  «|« 

he  had  tiie  liberty  el  in.  j  ;,,.i. 

PS.  deputy  sheriff,  being  :i  party  to  a  an'  l    , 
ing  the  9ame,  though  dm.' 
i.  451. 
for  assault  and  false  impfie  ,  con. 

stable,  and  comnfftinant,  i 
vs.  coroner,  foi   taking  note,   and  ■«■' oi 
cuiion  satisfied,  i 
decrees  for  sale  of  mortgages,  how  executed,  ii.  55. 
Deeds,  forms  of,  ii.  4GB,  43'.). 

Deputy  sheriffs,  general,  tbeir  appointment,  fcc.  i.  1    .  Ii, 
270,  271,  330,  331,  404. 
number  not  limited  at  common  law,  i.  ; 
each  has  all  the  power  of  sheriff  except  mat        ,,.  ( 

ties,  ibid 
nor  can  sheriff  restrict  or  limit  their  powers, 
hold  their  office  at  the  will  ot  the  Sheriff,   L    13,   14, 

ii.  214,  215,  271,  3+3,  405. 
ought  to  give  sheriff  bond  of  indemnity,   i,  |+(   ,. 
must  be  sworn,  ii.  5,  214, 

may  empower  another  to  do  a  particular  act,  i. 
are  responsible  for  acts  done  by  them  ci  ft  armii, 
maj  in  some  cases  in  New-York  sen.  Um  ii  owe  writs 

i.  20. 
promise  to  pay  a  yearly  sum  for  deputation, 
need  not  show  tReir  warrants,  i. 
may  in  Vermont  serve  writs  ia  favour   ■!  tele  '  n 
the  towns  in  which  tl)ey  live,  i. 
special,   his  appointment,   i.   10,   ii.  214. 

sheriff  not  bound  tu  return  n  ril  m  rved  by  hint,  i 
nor  is  sheriff  liable  to  plaintiff  fill  hu  aote,  .. 
forms  of  appointmeul  of,  i.  161, 
statute  duties  of  sheriff  in  Rhode-Island,  ii. 
Distringas,  what,  and  how  directed  aud  I  i  104 — 106. 

vs.  defendant,  form-  of  n  tOI  II 
vs.  jurors, 
issued  in  detinue  after  judgment    i.  '  ' ' 
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ELECTIONS,  Sheriff's  duty  in  relation  to,  in  New- York,  ii.  75—76 . 

Massachusetts,  ii  178 — 180. 
constable's  duty  in  relation  to,  in  Connecticut,  ii   257— 

'260. 
sheriff's  duty  concerniug,  in   New- Hampshire,  ii.  3  J  4, 
315. 
Escape,  what,  i.  152,  ri.  39. 

either  voluntary  or  negligent,  i.  152. 

when  negl.^ent,  party  may  be  retaken  by  officer,  i.  53,  157. 

officer  not  liable  tor,  until  party  is  in  actual  custody,  i.  i  52,  1 53. 

on  mesne  process,  how  far  officer  is  liable,  i    153,   i54. 

on  execution,  uhai,   i.  454 — 158 

in  what  ca«es  sheriff  excuseable  for,  on  execution  and  in  what 

not,  i    157—159,  .7*,   175. 
to  what  extent  sheriff  liable  for,  i.  160. 
on  criminal  process,  what,  i.  I6i,   162. 

on  what  cases,  and  how  far  gaoler  liable,  i.  49 — 53,    162 — 165, 
on  mesne  process,  in  New- York,  i.  165,    166,  ii.  39 
on  execution  i.  167,    168,  ii.  '39. 

from  ga>l  liberties,  i.  169 — 271,  268,  ii    33. 

on  mesne  process,  in  Massachusetts,  i.  171,   172. 
from  gaol  yard,  i.  172 — 174,  269 
in  Connecticut,  cases  in  which  officer  may  justify,  and  the  con-'' 

trary,  i.  175—17  ',    185,  2'"0,  ii.  290. 
in  Connecticut,  from  gaol  liberties.,  i.  271. 

action  fur,  vs.  county  for  insufficiency  of  gaol, 
i.  130— 1S5. 
in  Vermont,  how  far  sheriff  liable  for,  i.  185 — 187,  274. 
in  New-Hampshire,  from  gaols,  i    72. 
penalty  on  sheriff  conniving  at,  &c.   ii.  39. 
retaking  on  fresh  pursuit,  when  and  how  to  be  pleaded,  ii.  39. 
penalty  for  false  swearing,  ii.  39. 
Execution,  what,  i.  189 — 192. 

habere  facias,  seizinara  &  possessionem,  what  and  how  ex- 
ecuted, i.  189—191. 
retorno  habeudo,  i.  192. 

against  the  body,  when  issued  and  how  executed,  i.  193 — 195. 
after  arrest  and  compromise  officer  en-itled  to  poundage,  and 

attorney  liable  for  non-r  sidents,  i.  2i6,  2 17. 
.f  party  taken  thereon  pay  the  money,  In:  must  be  discharg- 
ed, i.  195. 
a  discharge  of  one  of  se*<-ral  def  i  dants  taken   thereon  dis-  - 

charges  the  whole,  i.  ,05,   196 
in  New-Yurk  party  surrendered  in  discharge  of,  bail  cannot 

alter  three  months  be  taken  thereon,  i.  196,  ii  37. 
ID    Connecticut   returnable   according  to  law    runs   to  ncM 
court  held  after  sixty  days  from  date,  i.  191. 
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Execution,  in  Connecticut  if  party  arreted  tender  safe  „„,  ,.. 

property,  officer  n.ust  take  u  and  n  I.  ., 

199. 
a  lawful  impediment  arising  aft,  ,  an  opportunity 

neglected,  will  not  exonerate  offlt  er, 
vs.  goods  end  chattels  what,  and  how 

211,  212. 
what  article.-,  liable  to.  at  common  law,  i.  201—4]  1. 
articles  exempt  by  statutes  of  N.  »    York. 

Connecticut,  ii    i30. 

\  •    i,  ,,t 
Rhodi  -Island. 
}  /</*■  statute  regulation*  amcentnm  ■    ■ 
iupersroVl  by  writ  ol  erroi  before  cummeoi 
vs    e,  oi  •    chattels  and  lands,  i.  213. 
how  levied  on  lanu<  and  tenement!  In  .vc„    yoik,  i.  214 

262,  ii    46,  «8,  50 
what  estat<  included  under  lands  and  I  _>I5 

levied  on  lands  and  a  compromise,  off  .„„! 

a<je,   i    2  i  6.  • 

v.s  g  ods    chat  els,  body  and  lands,  i.  CIS. 
levied  on  lands  in  Massachusetts,  officer  most  mal 

re(         ol   his  doings,  i.  2,y,  220,  263. 
]am:    in  Massachusetts  may  not  be  taken,  .. 

ance  of  creditor,  when  seisin  must  be  delivered  to  aim,  - 

220. 
may  be  levied  on  land  in  possession  of  the  alienee  oi  u 

visee,  i    221 
to  feme  covet  in  Connecticut,  being  creditor,  moat  rbouse 

one  of  the  appraisers,   i.  221. 
term-  for  ve.,^,  ar.d  estates  for  life  moal  Im  afasraiaed  ns  real 

e.<  ate,  i    221,  224. 
any  justice  of  the  peace  within  the  town  is  the  next    ja 

for  appointing  appraisers,  i.  232. 
if  an  officer  by  direction  of  the  cr  ditor  l<  <v  on  i 

and  proceed  to  appraisal,  be  cann 

le\y  upon  good-  and  chattels,  i.  I 
an  equity  or  redemption  mnst  be  oppi 
Officer's  return  of  levy  on  land  must  thou  thai  tii>  appraised 

were  indifferent  freeholders, 
must  specify  all  the  requiiemt  •  itnts  I     w%t  a 

title  in  cieditor,  i    2C   . 
appraisers  of  hand  taken  on,  run-  ,!,  i-  »f  ifea  lea  » 

"here  the  land  lies,  or  levy  is  VOh 
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Execution,  in  Vermont  two  executions  against  the  same  debtor,  and  hi 
favour  of  the  same  creditor,  may  be  jointly  levied  on  the 
same  land,  i.  224. 
if  stayed  by  supersedeas,  officer  not  entitled  to  fees,  i.  225. 
returns  of,  vs.  the  body,  i.  335 — 338. 

vs.  goods  and  chattels,  339 — 355. 
levari  facias,  i.  356. 
levied  on  lands,  i.  357 — 375. 
liab.  fac.  seizinam  &  possessionaro,  i.  "376,  377. 
seizin  in  dower,  i    379,  380. 
seizin  in  waste,  i.  382. 
writ  of  partition,  i.  385. 
statute  regulations  concerning,  in  New- York,  ii.  46 — 54. 
issued  by  justice  in  New- York,  ii.  83. 

from  courts  of  justices,  ii    88. 
statute  regulations  concerning,  in  Massachusetts,  ii.  133 — 145. 

Connecticut,  ii  228 — 235. 
indifferent  persons  may  in  certain  cases  be  deputed  to  serve. 

ii,  229. 
statute  regulations  concerning,  in  New- Hampshire, ii.284 — 290,- 
Vermont,  ii.  357—369. 
Rhode-Island,  ii.  417—423. 
Exigent,  writ  of,  when  awarded,  i.  112.   ii.71 — 73. 
forms  of  returns  of,  i.  326—328. 
return  of  wiit  of  proclamation  upon,  i.  329.  ii.  72,  13. 

FEES,  sheriff's,  in  New- York,  ii.  97—100. 
coroner's,  ii.    101. 
constable's,  ii.  101 — 103. 
gaoler's,  ii.  104. 

Sheriff's  and  constable's  in  Massachusetts,  ii.  201 — 204.- 
gaoler's,  ii.  204. 
coroner's,  ii.   204 — 20*6. 

sheriff's  and  constable's  in  Connecticut,  ii.  245,  246. 
gaoler's,  ii.  264. 

sheriff's  and  constable's  in  New-Hampshire,  ii.  326,  32Y.- 
gaoler's,  ii.  327,  388 

sheriff's  and  constable's  in  Vermont,  ii.  390,  400. 
gaoler's,  ii.   40i'. 

sheriff's  in  Rhode- Island,  ii.  441 — 1*3. 
town  sergeant  and  constable,  ii.  443. 

OAOLER,    his  appointment  and  office,  i.  48.  ii.  271,  296,  334,  59C. 
powers  and  duties,  i    48.  ii.  272. 
liable  for  escape,  i    ^9.   ii.  296. 
to  what  extent,  i.  49,  50,  51,  57. 
after  voluntary  escape  cannot  retake  the  party,  i.  63,  157', 
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Gaoler,  liable  to  action  for  abuse  of  prisoner,  i.  53. 

is  guilty  of  felony  if  sue!)  abuse  0*  'I'  Btk 

i.  54. 
is  liable  to  action  of  escape  if  he  refuse  to  receive  p 
arrested  on  mesne  process,  though  after  t  lit-  return  d 
the  writ,  anil  to  fine  if  on  criminal  process,  i    55. 
and  to  attachment  for  srovs  misbehei  lour  in  office,  i    55.  78. 
liable  in  debt  for  escape  of  pi-iconer  in  «  *e<  ution,  i.  55    56. 
not  liable  for  escape  of  one  surrendered  in  of  uaij, 

unless  sheriff  assent  to  surrender,  |.  56. 
may  in  certain  casts  hamper  prisoner  with  irons,  i    55. 
not  liable  for  escape  of  one  committed  on  roid  process,  i.  57. 
continues  in  office  after  death  of  sheriff,  li.    111. 
must  receive  delinquents,  li.  393. 
Gaols,  what,  and  how  provided  at  common  law,  i    2t>:>. 
rules  of  Marshelsea  and  Fleet  prison,  i   265,  266. 
in  New- York,  how  built  and  repaired,   i. 
when   destroyed,    &c.  how  prisoners  may  be  disposed  of,  i.  266, 

267. 
liberties,  of  what  extent,  and  how  ascertained,  i.   267,  265. 
condition  of  prisoner  on  the  liberties,  i    .'68 
in  Massachusetts,  how  erected  and  resiu.ated,  i.   '263,  269. 
lihert.es,  how  determined,  i     2(>9,   HO. 
in  Connecticut,  how  erected  ami  regulated,  i 

county  liable  for  escapes  through  insufflc  it  D<  y  ot. 

i.  '270,  271 . 
liberties,  how  ascertained,  ibid, 
in  New-Hampshire,  how  erected  and  regulated,  i 

liberties,  how  ascertained,   .'72, '273. 
in  Vermont,   how  erected  and  regulated,   i.  273    u.  370. 
liberties,  how  ascertained,  i.  274. 

tTA^tAS  CORPUS,  i.  241. 

writs  of  different  kinds  described,   i.  241. 

ad  subjiciendum,  how  obtained,  and  by  whom  ii- 
sued,  i.  242—244,  24S.  ii.  41,  336,  429,  430. 
ad  subjiciendum,  to  whom  directed,  and  by  whom 
returned,  i.  *44,  945.  ii. 

what  return  sufficient,  i.  846—248,  250,  ii.  336, 
430. 

return  must  set  forth  all  the  facts  as  thty  truly 
are,  i.  248,  257. 

in  whose  favour,  i.  243,  248,  ii.  171. 

issued  in  favour  of  poor  prisoner  balden  after  tak- 
ing oath  provided  for  his  relief,  i.   249. 

forms  of  return*  of  cum  causa,  i.  389—394. 

penalty  on  chancellor  or  judge  for  refusing  li,  41, 

vol.  i.  y~ 
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Habeas  corpus,  uuly  of  sheriff  on  receiving,  ii.  it,  171,  372,  433. 

prisoner  m-ay  not  be   removed  from  common  gao'i 
by   virtue  of,  after  court  of  oyer  and  terminer 
proclaimed,  ii    43. 
prisoner  liberated  by  virtue  of,  may  not  be  reirr.  • 
prisoned  for  same  cause,  ii.  43. 
High  bailiff,  ii.  339,  340. 
Highways,   inquisition  of  damages  in  laying  out,  ii.  384. 

when   out  cf  repai.-,  sheriff  to  complain  to  county  court, 
ii.  24(3. 
Houiine  Replegiatido,  i.  '240. 

forms  of  returns  of,  i.  388. 
when  and  how  issued,  ii.  174. 

INQUISITIONS  of  waste,  i.  383. 
dower,  i.  380. 
damages,  i.  334. 

doath  by  visitation  of  God,  i.  404. 
murder,  i.    321,  404—406. 
manslaughter,  i.  407. 
self  murder,  ibid, 
chance  medley,  i,  408. 
lunacy,  i.   409. 
misfortune,  i.  409,  410. 
death,  how  taken,  ii.  320,  321,  32*2, 
inspection  laws,  officer's  duty  in  relation  to,  ii.  183. 
Issues,  what,  i.  10S. 

duty  of  Sheriff  in  returns  of,  i.  103,    109. 
Sheriff  liable  for,  ii.  8. 
may  in  certain  cases  be  sold,  ii.  19,  20. 
Jurors,  venire  facias  of,  i.  323. 
habeas  corpus,  i.  324. 
distringas,  i    325. 
Sheriff's  duty  in  returning1,  63—69,  176,  177.  243,  244,  310, 

311,  387—390,  4:i-2 
constable's  fluty  respecting,  ii.  245,  246. 

LOTTERIES,  unlawful,  sheriffs,  Coroners,  constables,  &c.  to  pevent 

ii.  9. 
■  '.\1  IIS,  forms  of,  of  sheriff  on  sale  of  land  tubject  to  quit  rent,  ii.  14 
of  constable  havliig  charge  of  jury,  ii.  83. 
of  office  of  sheriff,  deputy  sheriff,  coroner  and  chief-marsha 

in  New- York,  ii.  95. 
of  office  of  Constable,  ii.  96. 

of  sheriff,  coroner  and  deputy  sheriff  in  Massachi! 

setts,  ii.  199. 
of  Constable,  ii.  200. 
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Oaths  of  office  of  sheriff  in  Connecticut,  W,  262. 
of  deputy  sheriff  ii.  o.0"2- 

of  constable,   ii.  "63. 

Of  Sheriff*,  coroners,  deputy  sheriff*  and  CflMtasta 

in  New-hampshire,  ii.  3.'. v. 
in  Vermont*;  ii.  398. 

OBLIGATIONS,  covenants  and  promise*,  i.  273. 

bail  bonds,  what,  and  how  taken,  i  273. 
when  valid  and  when  void,  i.  278—  >i%5. 
void  when  taken  colore  offic.i  of  prisoner  fa   1 

not  within  the  statute,   1.  278. 
for  ease  and  favor  void,  i.  SI79 
taken  from    an  under  sher.ir  resricting    hit  authority 

void,  i.  "81,  282. 
for  fees  on  execution  void,  i.  277,  278. 
promise  to  delay  sale  of  property  taken  on  execution 

voiii,    i.  202. 

bond  for  gaol  liberties,  with  warrant  to  confess  jud- 

merit,  void,  i.  28'i 
conditioned  to  remain  a  faithful  prisoner,  and  pay  fo. 

victualling  and  gaoler's  fees,  void,  i  284. 
in  action  for  escape  on  prison  bond  sheriff  not  liable  to, 
creditor  shall  recover  only  nominal  damages,  i  281.' 
sureties  on  bond  to  indemnify  sheriff  a-a.nst  default] 
of  deputy  during  the  spare  of  six  months,  not  lia- 
ble for  defaults  after,  i.  285. 
Outlawry,  what,  i.  HO. 

in  what  cases  defendant  subject  to,  in  New- York,  i.  Ill,  |j, 

7(J,  71. 
in  what  cases  defendant  subject  to,  in  Massachusetts,  i.  111. 
Consequences  of,  i.  ill,   H2,   113. 
proceedings  to,  i.  112,  113,  ii.  70— 73, 

PRISONS  and  prisoners;  sheriff  has  <  liarge  of  all  prisons,  except  .   1 1 
prison  in  citv  of  New  York,  ii.  28. 
keeper  of  city  prison,  his  duty,  ii.  28. 
Sheriff  to  receive  prisoners  under  process  from  United  States 

ii.  28,   142,  170. 
liberties,  by  whom  designated,  ii.  21. 
Sheriffs,  &c.  to  receive  telons  in  prison,  ii.  30. 

may  not  demand  illegal  (ves,  &c.  ii.  51. 
v'  prisoners,  how  to  be  kept  in  gaols,  ii.  51,  236. 

may  have  the  liberties  on  bond,  ficc.  i.  271,  272, 
ii.  32. 

going  beyond  the  limits  will  constitute  an  escapr 
ik  32. 
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Prisons,  bonds  for  the  liberties  assignable,  ii.  33. 

debtors  o'  a  certain  description  may  be  discharged,  and  how^ 

ii.  34—37. 
spiritous  liquors  not  to  be  used  in  ptiscns,  except,  tc.  ii.  37. 
prisoners  in  custody  may  not  be  removed,  except  bv  legal 
processor  in  cases  of  necesity,  ii.  161,  17'2,  i73,  164,249. 
Statute  regulations  concerning  in  Massachusetts,  ii.  155,  170. 
poor  prisoners,  how  liberated,  ii.  i6j — 170,  '236 — 238,  303 

—306,  576,  381.  425—427. 
statute   regulations  concerning  in   New-Hampshire,   ii.  296 

—307. 
statute  regulations  concerning  in  Vermont,  ii.  370 — 384. 

Rhode-Island,  ii  424—428. 
Process,  what,  ii.  217,  276,  344,  4i2. 

to  wl  om  directed,  and  by  whom  served,  and  how,  i.  59,  ii 
218,  279—281,  549—356,  409,  411—416. 
may  be  served  by  sheriff,  who  is  plaintiff,  i.  60. 
if  oiiginal  writ  be  directed  to  coroner,  residue  of  the  process 

in  same  suit  must  be,  i.  61. 
when  directed  to  Elisors,  i  61,  62. 
must  be  received  by  sheriff  when  offered,  i.  62. 
in  what  cases  to  be  directed  to  coroner,   i.  59 — 61. 
service  of,  i.  66 — 7o. 
officer  in  all  cases  bound  by  his  precept  unless  void  upon  the 

lace  of  it,  i.  63. 
style  of,  how  tested,  served  and  delivered  in  New- York,  ii. 

17—24. 
vs.  absent  and  absconding  debtors  in  New-York,  proceedings  of 

sheriff  thereon,  ii.  56 — 57,  221. 
of  forcible  entry,  ii.  59,  6&. 
from  justice  of  peace  in  New- York,  ii.  81. 
from  courts  of  Justices  in  New  York,  ii.  86. 
how    authenticated,  served  and  returned  in  Massachusetts,  in 

116,    i?2 — T30. 
civil,  may  not  be  served  on  Sundays,  ii.  1CS. 
how   authenticated,  served  and  returned  in  Connecticut,  u. 

217—227. 
bow  authenticated,  served  and  returned  in  New-Hampshire,  ii, 

278—279. 
foreign,  how  issued  and  executed  in  New- Hampshire,  ii.  316, 

317. 
bow  authenticated,  ii.  544 — 348. 
how  served,  ii.  349-—  356. 
how  authenticated  in  Rhode-Island,  ii.  409,  410, 
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REPLEVIN,  what,  i.  227. 

sureties  fur,  i.  227,  228,  ii.  64.  223. 

who  may  bring,  i.  '228,  329,  23.'),  237. 

in   what  case-,  ami  for  what  article*  it  lies,  i.  119,  230, 

236    ii.  61,  350. 
how  sheriff  mast  proceed  in  making,  i.  130--- 1 34.  ii.  61,  62. 
when  liable  for  insufficient  (unties,  i   254,  233.  ii.  62,  63. 
in  Massachusetts,  when  issued,    and  in   \vho>e  favour,  i. 

236. 
in  Connecticut,  nature  of  proceeding*  in,  i.  237« 

ii.  223. 
forms  of  returns  of,  i.  330—332. 
in  Vermont,  ii.  350,  351. 
Rescous,   what,  i.  142. 

when  it  can  be  committed,  i.   142. 
may  be  returned  on  mesne  process,  i.   142,   143,  256. 
return  of,  must  be  certain,  i.   143,   145- 

may  not  he  returned  on  capias  ut  lagatum  nor  execution,  ex- 
cept by  public  enemies,  i.   i*4,  i-;5,  i.^s,  i  jp. 
plaintiff's  remedy,  i.    144. 
Return  of  Process,  what,  and  how  made,  i    255—237. 
upon  mesne  process  may  return  rescous,  i.  256. 
what  in  replevin,  i.  256—260. 
in  habeas  corpus  must  specify    all  the  facts,  I.  257. 
how  made  in  waste  or  redeseizm,  i.  257. 
in  what  cases  sheriff  liable  for  false,  i.  257,  253. 
in  u  hat  cases  for  not  mak'ng,  i.  253. 
must  not  return  the  writ  before  return  day,  i.  259. 
cannot  be  made  on  Sunday,  ibid, 
what  may  be  returned  in  writ  of  seizin,  i.  258,  259. 
need  not  return  an  execution  whereon  the  money  is  collected' 

i.  258,  261. 
is  good  if  it  can  be  ascertained  by  the  writ,  i.   260. 
erroneous,  may  be  amended  while  suit  is  pending,  i    255. 
what  sufficient,  and  what  not,  i.  <?60. 

in  New- York,  general  return  to  execution  levied  on  land,  suf- 
ficient, i.  261,  262. 
sheriff's   return   not  essential  to  title  of  purchaser, 
i.  262. 
otherwise  in  Massachusetts  and  Connecticut,  where  returns  must 
specify  all  the  requirements   of  the  statute  authorizing  such 
levy  without  which  no  title  is  vt^ted  in  creditor,  i    263 
Riots,  duty  of  sheriff  in  Massachusetts,  in  suppressing,  ii.  118—120. 
iiid  constable,  in  Connecticut,  ii.  208—211. 
sl  New- Hampshire,  ii.  271. 
in  Vermont,  ii.  336— 358. 
.1  Rhode- Island,  ii.  433,  434. 
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SHERIFF,  antiquity  of  his  office,  i.  1. 

his  great  authority  power  and  dignity,   i.    ],   2,  4, -.7. 
in  England  succeeded  the  earls,  i.  2,  5. 
the  derivation  of  his  name    and  office,  i.  2,  3. 
how  appointed  and  discharged,  i.  5. 
in  New- York,   ii.    I. 
in  Massachusetts,  ii.   105. 
in  Connecticut,  ii.  207. 
in  New-Hampshire,  ii.  268. 
in  Vermont,  ii.  329. 
in  Rhode- Island,   ii.  463. 
continuance  in  office,  i.   6    ii.  3,   106,   207,  263,  330,  343. 
his  office  cannot  be  divided,  i.  6. 
has  the  custody  of  tfie  county,  i.   7. 
is  a  conservator  of  the  (,eace,  i.  7,  8,   12.  ii.  208,  332. 
may  seize  and  commit  felons,  and  other  high  <  ffi  nders,  i.  7' 

ii.  7 
to  justify  him  in   so  doing,  a   feloi-v   paust   have  been   com- 
mitted,  i.    7. 
may  raise  the  p»sse  comitatus  in  the  execution  of  his  office, 

i.  7    ii.    1  Ii,  21  >.,  H3,  332. 
his  command  suffii  ent '  to  justify  his  assistants,  i.   8. 
if    resisted   may  justify    beating,  and  imprison  the   resist- 
ors, -bid. 
is  the  king'--  ba'l'ff",  and  must  seize  forfeitures,  &c  ibid, 
jnust  account  to  the  exchequer,  i:    '0 

execute  all  processes  issuing  from  the  king's  courts,  i.  8. 
return  juries,  i.   8 

execute  the  sentence  of  the  court,  i.  8.  ii.   241. 
is  the  same  officer  to  the  king's  courts,  as  constable  to  justicp 

of  the  peace,  i.  9. 
if  kdied  in  execution  of  his  office,  it  is  murder,  i.  9,   19. 
must  serve  all  processes,  i.  10   ii.  107,  109,  21 1,  218,  330,  405. 
*        may  appoint  under  sheriff,  i.    10    ii.  4. 
also  a  gaoler,  i.  10    ii.  107,  213,  334. 
general  and  special  deputies,   i.    10,   11,  13.  ii.  5,213,214, 

270,  350;  331,  404. 
his  under  sheriff,  gaoler  and  deputies  must  all  be  sworn,  i.  1J„ 
is   answerable  civiliter  for  all  their  acts,  i.  11,  23,  24,  2,7. 

ii.  106,  107,  272,  331,  404. 
may  be  amerced  for  acts  of  his  officers,  i.  12. 
cannot  restrict  the  power  or  authority  of  his  under  sherifr, 

i.  13,   14. 
nor  of  his  general  deputies,  i.  13,  14. 
hond  for  that  purpose,  void,  ibid, 
has  the  custody  of  gaols,  i     14,  48, 
ought  totalre  bond  from  his  officers,  \j  14. 
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entitled  to  fees  if  h»  »«     '         ' 

"aysueat  co«»n«ces  execution,  i.  ,7 

»>ot  liable  for  not  aLi™  *  "'  fc  ,7" 

»u.t  complete  the  levy  of*  ,  "  '"  "•  ,b"  »'•  «■  '»• 

ture,  j.  18.  °,d'  ,J"S0,ieis  a"d  »ritl  by  in<Jen. 

^  sheriff  die  in  office    hi*  c„^ 

i.  19.  >'  au(l  ""-"•  °"W  of  cou.nmu,,,,,,, 

may  use  all  necessary  force    i    14 
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may  execute  bis  „«-,„  „,„;,  tl     .,.     ( 
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Sheriff  is  not  answerable  for  control  1 1  made  by  bis  deputies  to  do  what 

tin-  I  iw  doty  i equire,  i.  27 

remedy  may   b.:  bad  >nj  iberifFs  bond  '<>  Ibfl  ^tute  for  injuries  by 

hi    deputies,  i    i"27. 
liable  in  treapasi  fbi  i  oorl  Dot  having  juris- 

diction,  i.  '28. 
may  not,  in  Cod  net  t  i  at,  !  ■  ■  med  '.>v  court  of  attachment!  i.  »'8. 
liable  to  fine  fbi  not  n  tun  l  on,  L  30. 

may  perform  all  ministerial  acta  by  depnty,  i   30,31' 
city  ■bariffa  bav<  Lhi  en  withiu  thiir  cities  as  county 

sheriff*  within  tbeii  counties,  i.  31, 
ueeil  nut  show  li 
may  in  Vermonl    t  ke  advantage  of  ilio  irregular   issuing  tlic 

scire  facie*  on  bai.  bund,  when  sued  fin  taking  insufficient  bail. 

t.  3'2. 
must  appoint  gablerj  i.  K3. 
must  receuce  all  urriu  t"  him  off  red,  and  pts  therefor, 

i.  62,  ,i    7,  811,  279,  34i. 
may  command  a  ivrorn  officer  by  parole  so  serve  a  writ,  i.  52, 63. 
may  not  <li  pute  the  authority  •  i  the  court  issuing  process,  unless 

void  on  tlu  face  of  it,  i.  63. 
must  do  service  with  m  crecy,  vpeed  and  correctness,  i.  C3. 
otherwise  liable  to  the  plaintiff,  i   S3,  64. 
need  ii  >t  show  bis  warrant  if  known  as  an  officer,  i.  64. 
but  must  declare  its  contents,  un 

may  pursue  a  defendant  litem,  into  armtb  r  county,  i    64. 
liable  for  seizing  the  person  oi  goods  of  aatranger,  though,  &c. 

i.  ('5. 
indentures  between  old  sheriff  and  new.  i 

BlierifTand  under  sheriff,  i.  4:>8. 
must  give  bond,  ii. '2,    105,   267,  328 
and  be  sworn,  ii.  3,    10J),    '67,    -'.'3 
bonds,  how  prosecuted,  ii.  v     0t>,    1)2,  113. 
sureties  on,  how  far  'lahte,  ii.  j,  6 
ii.p.  must  take  up  wrecks,  ii    8. 
his  duty  on  warrant  against  delinquent  collector,  ii.   i  I 
on  sale  of  land  subject  to  quit  rent,  ii.  1 -,   13,  [4. 
concerning  escheats,  ii,   13 

power  in  convey irg  prisoner  to  state  prison,  ii    '.'. 
liable   to  penalty   for  detaining  money  collected  en  execution,' 

ii.   108. 
not  liable  in  Massachusetts  toairest  on  ciril  process',  ibid, 
mode  of  collecting  executioeajainst,  ii.    iCS,    109. 
in  New-Hampshire,   how   appointed,  commissioned  and  sworn, 

ii.  268,  '269. 
must  account  for  fines,  &c   ii    508,  50?. 
must  distribute  laws,  ii.     29i. 
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Sickness,  officer's  duty  in  relation  to,  ii.  129,  181,182,290. 
Summons,    what,  and  how  served,  i.  71—74.  ii.  349,  411. 
forms  of  returns  of,  i.  303—305. 
of  assize,  i.  396. 
Supersedeas,  what,  and  its  use,  i.  251. 

with  and  without  writ,  i.  252. 

may  be  granted  upon  habeas  corpus,  i.  252, 

and  on  capias,  i.  253. 

does  not  stay  execution  after  commenced,  i.  253. 

a  defendant  superseded  on  prison  liberties,  is  discharged, 

i  233,  254. 
forms  of  returns  of,  i.  387. 

TAXES,  duty  of  sheriff  and    constable  in  relation  to,  ii.    147,  252, 

312,  313. 
Town  sergeant,  ii.  435—437. 

UNDER  SHERIFF,    his  appointment,  i.  10,  11. 

in  New- York,  ii.  4. 
his  power  and  authority,  i.  10,  12,  13. 
must  be  sworn,  i.   11. 

cannot  be  restricted  by  his  principal,  i.  13. 
may  do  all  acts  that  his  principal  may,  ibid, 
must  act  in  name  of  sheriff,  ibid, 
ought  to  give  bond  to  sheriff,   i.    14. 
is  indictable  for  oppression,  i.   12- 
if  a  return  be  made  by  him,  and  he  confess  the 

same,  sheriff  cannot  disavow  it,  i.  12. 
sheriff  must  be  amerced  for  certain  returns  ol 

under  sheriff,  i.  12. 
but  for  false  return  action  must  be  brought  gainst 

under  sheriff,  i.  12. 
may  depute  a  person  to  do  a  particular  act,  i.  20 
but  must  do  it  in  writing,  i.  63. 
bow  execute  writ  against  lands  and  tenements, 
after  death  of  sheriff,  ii.   16. 

VENIRE  FACIAS,  what  and  bow  served,  i.  107.  ii.  310,  311,  31 
390. 

WARRANTS  or  to,  ^"iSEEj  — 
in  Massachusetts,  ii.  146— 15*. 
for  execution  of  criminals,  how  issued  and  executed,  u. 

144,  H5.  ..     Q       „Q. 

how  issued  and  served  in  New-Hampshire,  ...  Ml-**- 

Withernam,  returns  of,  i.  233,  234. 
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^9.  7,  for  0„  read  „„  -  o,    U    fJ        '   ,  '  after  ^"'  insert  ,W,  -. 
Court  of  \n«-  '  2    '     0f  succeed'»S.  Preceding;    o5      o     for 

court  o/just.oes,  court  0,j„««~a,.   zo,   ,0,  for  W  W     34    '         .  , 

~*  **,   tff,  rorjusl.es  re^  Justice  of  the  peace  ■  39     Ji  ^ 

tzon,    or  petnion;  40,  24,   for  for,  forth  .  4o      ,  ,  \ '   12'  for«»^" 
W,    24,  forafc   wfa.  49     30    for  ,         \  '         Pruoner,  prison  ,- 

--^i^r».riiLS  ;i:;?w;read  *■"■*  68>  ■*  «* 

»"*>*»  <*'ici  give,  read  notice  •  Tf>    t   ~r» 
read  wi^r»a»i  ,•  77    23    aft^r  „  j     °  »«««•*,   - 0,  3,  after  cff/,w  ;„ 

80,  5,  forreoust  'ne J£ 7o  T  JT"!  ^  ?'  **  ^  **' 
82,  18,  fori,,  J?;  ;2  7  for,  ter  "*?**  ^  -""S  "«' 
o,,  and  for o„   ^    I0,/i?£^^*J*  »»^-* 

**  «**»*;  106,  31,  forW,   but  •  107    a    J,  f'  ""*  ^ 

%i  115,  15,  for,**,  ^/m    2    foltj   e^.;  110'  ,5'  f0r*' 

«*  ~,   163,   18,  forno    a]lel'  26 XT*  ^  '   ^  "'   fW 

i81,  for  a  .  at  the  end  of    he  1  iflTlS         'Y^0^  /""V"*0* 1 

had  been  inserted  -is*    i  w         .         '  "'  '^  as  if  a  '  onlY 

'  ns,erlea»    '88,   13,  for  unknown,  known,-  208,  30    for,,, 
pursue;   20Q     14    affp_   rf„  ,         ,  .  '  '        °'  ou»  tor preserve, 

20    add  f„neof  trial;   W>    .4,    fo,  A*,,  ,**  ,268     ,'0 I*'    ^      2'' 
«**  ;  276,  28,  for  process,  processes;   »|       7    JL  L     ^ 7  "^ 

32,  for /or/«/  read  Jb*fc£;  354    18    for  „  "'  ^  '°y  298' 

4-*.***,  385,  12,a/ter3X;    r;;i7^^  f^  "^  f°r 
/^«er;  426,  27,  for  desire,  desigl  f'   395'  h  (oT!>°«*r, 
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